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WSR 16-24-017 
WITHDRAWL OF PROPOSED RULES 
UTILITIES AND TRANSPORTATION 
COMMISSION 
(By the Code Reviser's Office) 

[Filed November 29, 2016, 10:43 a.m.] 


WAC 480-120-441, proposed by the utilities and transporta- 
tion commission in WSR 16-11-096, appearing in issue 16- 
11 of the Washington State Register, which was distributed 
on June 1, 2016, is withdrawn by the office of the code 
reviser under RCW 34.05.335(3), since the proposal was not 
adopted within the one hundred eighty day period allowed by 
the statute. 


Kerry S. Radcliff, Editor 
Washington State Register 


WSR 16-24-018 
WITHDRAWL OF PROPOSED RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Aging and Long-Term Support Administration) 
[Filed November 29, 2016, 11:34 a.m.] 


The aging and long-term support administration requests 
the withdrawal of the proposed rule-making notice filed as 
WSR 16-19-088 on September 20, 2016 (chapter 388-71 
WAC) regarding adult day health and adult day care. 

The aging and long-term support administration has filed 
a new preproposal statement of inquiry as WSR 16-21-081 
and will soon proceed by filing a new proposed rule-making 
notice. 


Katherine I. Vasquez 
Rules Coordinator 


WSR 16-24-055 
PROPOSED RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed December 2, 2016, 10:34 a.m.] 


Original Notice. 

Preproposal statement of inquiry was filed as WSR 16- 
17-094. 

Title of Rule and Other Identifying Information: WAC 
182-531-0050 Physician-related services definitions and 
182-531-0550 Experimental and investigational services. 

Hearing Location(s): Health Care Authority (HCA), 
Cherry Street Plaza Building, Sue Crystal Conference Room 
106A, 626 8th Avenue, Olympia, WA 98504 (metered public 
parking is available street side around building. A map is 
available at http://www.hca.wa.gov/documents/directions__ 
to_csp.pdf or directions can be obtained by calling (360) 725- 
1000), on January 10, 2017, at 10:00 a.m. 

Date of Intended Adoption: Not sooner than January 11, 
2017. 
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Submit Written Comments to: HCA Rules Coordinator, 
P.O. Box 45504, Olympia, WA 98504-5504, delivery 626 8th 
Avenue, Olympia, WA 98504, e-mail arcWhca.wa.gov, fax 
(360) 586-9727, by 5:00 p.m. on January 10, 2017. 

Assistance for Persons with Disabilities: Contact Amber 
Lougheed by January 6, 2017, e-mail amber.lougheed@hca. 
wa.gov, (360) 725-1349, or TTY (800) 848-5429 or 711. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The agency is 
revising WAC 182-531-0050 to remove the definition of 
"ADSA," clarify the definitions of "experimental" and 
"investigational," and align the definition of "peer-reviewed 
medical literature" with other agency rules. WAC 182-531- 
0550 is being updated to strike redundant subsections and 
clarify information regarding experimental and investiga- 
tional services. These revisions do not change current policy. 
Housekeeping changes were also made in these WAC. 

Reasons Supporting Proposal: See Purpose above. 

Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160. 

Statute Being Implemented: RCW 41.05.021, 41.05.160. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: HCA, governmental. 

Name of Agency Personnel Responsible for Drafting: 
Katie Pounds, P.O. Box 42716, Olympia, WA 98504-2716, 
(360) 725-1346; Implementation and Enforcement: Shana 
Johnson, P.O. Box 45506, Olympia, WA 98504-5506, (360) 
725-1668. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. The agency has deter- 
mined that the proposed filing does not impose a dispropor- 
tionate cost impact on small businesses or nonprofits. 

A cost-benefit analysis is not required under RCW 
34.05.328. RCW 34.05.328 does not apply to HCA rules 
unless requested by the joint administrative rules review 
committee or applied voluntarily. 


December 2, 2016 
Wendy Barcus 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 16-01-039, 
filed 12/9/15, effective 1/9/16) 


WAC 182-531-0050 Physician-related services defi- 
nitions. The following definitions and abbreviations and 
those found in chapter 182-500 WAC, apply to this chapter. 

" Acquisition cost" - The cost of an item excluding ship- 
ping, handling, and any applicable taxes. 

"Acute care" - Care provided for clients who are not 
medically stable. These clients require frequent monitoring 
by a health care professional in order to maintain their health 
status. See also WAC 246-335-015. 

"Acute physical medicine and_ rehabilitation 
(PM&R)" - A comprehensive inpatient and rehabilitative 
program coordinated by a multidisciplinary team at an 
agency-approved rehabilitation facility. The program pro- 
vides twenty-four hour specialized nursing services and an 
intense level of specialized therapy (speech, physical, and 
occupational) for a diagnostic category for which the client 
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shows significant potential for functional improvement (see 
WAC 182-550-2501). 

"Add-on procedure(s)" - Secondary procedure(s) that 
are performed in addition to another procedure. 

"Admitting diagnosis" - The medical condition respon- 
sible for a hospital admission, as defined by the ICD diagnos- 
tic code. 

"Advanced registered nurse practitioner (ARNP)" - 
A registered nurse prepared in a formal educational program 
to assume an expanded health services provider role in accor- 
dance with WAC 246-840-300 and 246-840-305. 


(eine and disability- services -administration 


contracts for tong-term eare services including but nettim- 
itedHto nursing facility eare-and home-and community ser- 
vices See WAC 388-714-9202.) 

"Allowed charges" - The maximum amount reimbursed 
for any procedure that is allowed by the agency. 

"Anesthesia technical advisory group (ATAG)" - An 
advisory group representing anesthesiologists who are 
affected by the implementation of the anesthesiology fee 
schedule. 

"Bariatric surgery" - Any surgical procedure, whether 
open or by laparoscope, which reduces the size of the stom- 
ach with or without bypassing a portion of the small intestine 
and whose primary purpose is the reduction of body weight in 
an obese individual. 

"Base anesthesia units (BAU)" - A number of anesthe- 
sia units assigned to a surgical procedure that includes the 
usual preoperative, intraoperative, and postoperative visits. 
This includes the administration of fluids and/or blood inci- 
dent to the anesthesia care, and interpretation of noninvasive 
monitoring by the anesthesiologist. 

"Bundled services" - Services integral to the major pro- 
cedure that are included in the fee for the major procedure. 
Bundled services are not reimbursed separately. 

"Bundled supplies" - Supplies ((which)) that are con- 
sidered to be included in the practice expense RVU of the 
medical or surgical service of which they are an integral part. 

"By report (BR)," see WAC 182-500-0015. 

"Call" - A face-to-face encounter between the client and 
the provider resulting in the provision of services to the cli- 
ent. 

"Cast material maximum allowable fee" - A reim- 
bursement amount based on the average cost among suppliers 
for one roll of cast material. 

"Center of excellence (COE)" - A hospital, medical 
center, or other health care provider that meets or exceeds 
standards set by the agency for specific treatments or spe- 
cialty care. 

"Centers for Medicare and Medicaid Services 
(CMS)," see WAC 182-500-0020. 

"Certified registered nurse anesthetist (CRNA)" - An 
advanced registered nurse practitioner (ARNP) with formal 
training in anesthesia who meets all state and national criteria 
for certification. The American Association of Nurse Anes- 
thetists specifies the national certification and scope of prac- 
tice. 

"Children's health insurance plan (CHIP)," see chap- 
ter 182-542 WAC. 
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"Clinical Laboratory Improvement Amendment 
(CLIA)" - Regulations from the U.S. Department of Health 
and Human Services that require all laboratory testing sites to 
have either a CLIA registration or a CLIA certificate of 
waiver in order to legally perform testing anywhere in the 
US. 

"Conversion factors" - Dollar amounts the agency uses 
to calculate the maximum allowable fee for physician-related 
services. 

"Covered service" - A service that is within the scope 
of the eligible client's medical care program, subject to the 
limitations in this chapter and other published WAC. 

"CPT," see "current procedural terminology." 

"Critical care services" - Physician services for the 
care of critically ill or injured clients. A critical illness or 
injury acutely impairs one or more vital organ systems such 
that the client's survival is jeopardized. Critical care is given 
in a critical care area, such as the coronary care unit, intensive 
care unit, respiratory care unit, or the emergency care facility. 

"Current procedural terminology (CPT)" - A system- 
atic listing of descriptive terms and identifying codes for 
reporting medical services, procedures, and interventions 
performed by physicians and other practitioners who provide 
physician-related services. CPT is copyrighted and published 
annually by the American Medical Association (AMA). 

"Emergency medical condition(s),"" see WAC 182- 
500-0030. 

"Emergency services" - Medical services required by 
and provided to a patient experiencing an emergency medical 
condition. 

"Estimated acquisition cost (EAC)" - The agency's 
best estimate of the price providers generally and currently 
pay for drugs and supplies. 

"Evaluation and management (E&M) codes" - Proce- 
dure codes ((whieh)) that categorize physician services by 
type of service, place of service, and patient status. 

"Expedited prior authorization" - The process of 
obtaining authorization that must be used for selected ser- 
vices, in which providers use a set of numeric codes to indi- 
cate to the agency which acceptable indications, conditions, 
diagnoses, and/or criteria are applicable to a particular 
request for services. 

"Experimental" - A term to describe a ((procedure;-oF 
ecourse-of treatment —hich)) health care service that lacks 
sufficient scientific evidence of safety and effectiveness. 
((See WAC 182-531-9556-)) A service is not "experimental" 
if the service: 

(1) Is generally accepted by the medical profession as 
effective and appropriate; and 

(2) Has been approved by the ((EBA)) federal Food and 
Drug Administration or other requisite government body, if 
such approval is required. 

"Federally approved hemophilia treatment center" - 
A hemophilia treatment center (HTC) ((whieh)) that: 

(1) Receives funding from the U.S. Department of 
Health and Human Services, Maternal and Child Health 
Bureau National Hemophilia Program; 

(2) Is qualified to participate in 340B discount purchas- 
ing as an HTC; 
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(3) Has a U.S. Center for Disease Control (CDC) and 
prevention surveillance site identification number and is 
listed in the HTC directory on the CDC web site; 

(4) Is recognized by the Federal Regional Hemophilia 
Network that includes Washington state; and 

(5) Is a direct care provider offering comprehensive 
hemophilia care consistent with treatment recommendations 
set by the Medical and Scientific Advisory Council 
(MASAC) of the National Hemophilia Foundation in their 
standards and criteria for the care of persons with congenital 
bleeding disorders. 

"Fee-for-service,"' see WAC 182-500-0035. 

"Flat fee" - The maximum allowable fee established by 
the agency for a service or item that does not have a relative 
value unit (RVU) or has an RVU that is not appropriate. 

"Geographic practice cost index (GPCI)" - As 
defined by medicare, means a medicare adjustment factor 
that includes local geographic area estimates of how hard the 
provider has to work (work effort), what the practice 
expenses are, and what malpractice costs are. The GPCI 
reflects one-fourth the difference between the area average 
and the national average. 

"Global surgery reimbursement," see WAC 182-531- 
1700. 

"HCPCS Level II" - Health care common procedure 
coding system, a coding system established by Centers for 
Medicare and Medicaid Services (CMS) to define services 
and procedures not included in CPT. 

"Health care financing administration common pro- 
cedure coding system (HCPCS)" - The name used for the 
Centers for Medicare and Medicaid Services (formerly 
known as the Health Care Financing Administration) codes 
made up of CPT and HCPCS level II codes. 

"Health care team" - A group of health care providers 
involved in the care of a client. 

"Hospice" - A medically directed, interdisciplinary pro- 
gram of palliative services which is provided under arrange- 
ment with a Title XVIII Washington licensed and certified 
Washington state hospice for terminally ill clients and the cli- 
ents' families. 

"ICD," see "International Classification of Diseases." 

"Informed consent" - That an individual consents to a 
procedure after the provider who obtained a properly com- 
pleted consent form has done all of the following: 

(1) Disclosed and discussed the client's diagnosis; and 

(2) Offered the client an opportunity to ask questions 
about the procedure and to request information in writing; 
and 

(3) Given the client a copy of the consent form; and 

(4) Communicated effectively using any language inter- 
pretation or special communication device necessary per 42 
C.F.R. Chapter IV 441.257; and 

(5) Given the client oral information about all of the fol- 
lowing: 

(a) The client's right to not obtain the procedure, includ- 
ing potential risks, benefits, and the consequences of not 
obtaining the procedure; and 

(b) Alternatives to the procedure including potential 
risks, benefits, and consequences; and 
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(c) The procedure itself, including potential risks, bene- 
fits, and consequences. 

"Inpatient hospital admission" - An admission to a 
hospital that is limited to medically necessary care based on 
an evaluation of the client using objective clinical indicators, 
assessment, monitoring, and therapeutic service required to 
best manage the client's illness or injury, and that is docu- 
mented in the client's medical record. 

"International Classification of Diseases (ICD)" - The 
systematic listing that transforms verbal descriptions of dis- 
eases, injuries, conditions, and procedures into numerical or 
alphanumerical designations (coding). 

"Investigational" - A term to describe a ((procedure,or 
eourse-of treatment, -whieh)) health care service that lacks 
sufficient scientific evidence of ((benef#t)) safety and effec- 
tiveness for a particular condition. A service is not "investiga- 
tional" if the service: 

(1) Is generally accepted by the medical professional as 
effective and appropriate for the condition in question; or 

(2) Is supported by an overall balance of objective scien- 
tific evidence, ((##-Wwhieh)) that examines the potential risks 
and potential benefits ((ate-examined, -demonstrating)) and 
demonstrates the proposed service to be of greater overall 
benefit to the client in the particular circumstance than 
another((;)) generally available service. 

"Life support" - Mechanical systems, such as ventila- 
tors or heart-lung respirators, which are used to supplement 
or take the place of the normal autonomic functions of a liv- 
ing person. 

"Limitation extension," see WAC 182-501-0169. 

"Long-acting reversible contraceptive (LARC)" - 
Subdermal implants and intrauterine devices (IUDs). 

"Maximum allowable fee" - The maximum dollar 
amount that the agency will reimburse a provider for specific 
services, supplies, and equipment. 

"Medically necessary," see WAC 182-500-0070. 

"Medicare clinical diagnostic laboratory fee sched- 
ule" - The fee schedule used by medicare to reimburse for 
clinical diagnostic laboratory procedures in the state of 
Washington. 

"Medicare physician fee schedule data base 
(MPFSDB)" - The official CMS publication of the medicare 
policies and RVUs for the RBRVS reimbursement program. 

"Medicare program fee schedule for physician ser- 
vices (MPFSPS)" - The official CMS publication of the 
medicare fees for physician services. 

((AMedieare-clinical diacnestictaborateryfee-sehed- 
tle!t—The fee schedule used by medicare to reimburse for 
echnical diagnostic taboratery_precedures in the state-of 
Washington:)) 

"Mentally incompetent" - A client who has been 
declared mentally incompetent by a federal, state, or local 
court. 

"Modifier" - A two-digit alphabetic and/or numeric 
identifier that is added to the procedure code to indicate the 
type of service performed. The modifier provides the means 
by which the reporting physician can describe or indicate that 
a performed service or procedure has been altered by some 
specific circumstance but not changed in its definition or 
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code. The modifier can affect payment or be used for infor- 

mation only. Modifiers are listed in fee schedules. 
"Outpatient," see WAC 182-500-0080. 
"Peer-reviewed medical literature" - ((MedteaHitera- 


review-_by_expertswhe-are net part of the editorial staff Ht 
does-netinchide publications-er-supplementste-publeations 


primarily intended as marketing materia for pharmaceutieak 
medical supples_medical devices, health service-_providers, 
erinsurance-eartiers,)) A research study, report, or findings 
regarding a medical treatment that is published in one or 
more reputable professional journals after being critically 
reviewed by appropriately credentialed experts for scientific 
validity, safety, and effectiveness. 

"Physician care plan" - A written plan of medically 
necessary treatment that is established by and periodically 
reviewed and signed by a physician. The plan describes the 
medically necessary services to be provided by a home health 
agency, a hospice agency, or a nursing facility. 

"Physician standby" - Physician attendance without 
direct face-to-face client contact and which does not involve 
provision of care or services. 

"Physician's current procedural terminology," see 
"current procedural terminology (CPT)." 

"PM&R," see acute physical medicine and rehabilita- 
tion. 

"Podiatric service" - The diagnosis and medical, surgi- 
cal, mechanical, manipulative, and electrical treatments of 
ailments of the foot and ankle. 

"Pound indicator (#)" - A symbol (#) indicating a CPT 
procedure code listed in the agency's fee schedules that is not 
routinely covered. 

"Preventive" - Medical practices that include counsel- 
ing, anticipatory guidance, risk factor reduction interven- 
tions, and the ordering of appropriate laboratory and diagnos- 
tic procedures intended to help a client avoid or reduce the 
risk or incidence of illness or injury. 

"Prior authorization," see WAC 182-500-0085. 

"Professional component" - The part of a procedure or 
service that relies on the provider's professional skill or train- 
ing, or the part of that reimbursement that recognizes the pro- 
vider's cognitive skill. 

"Prognosis" - The probable outcome of a client's ill- 
ness, including the likelihood of improvement or deteriora- 
tion in the severity of the illness, the likelihood for recur- 
rence, and the client's probable life span as a result of the ill- 
ness. 

"Prolonged services" - Face-to-face client services fur- 
nished by a provider, either in the inpatient or outpatient set- 
ting, which involve time beyond what is usual for such ser- 
vices. The time counted toward payment for prolonged E&M 
services includes only face-to-face contact between the pro- 
vider and the client, even if the service was not continuous. 

"Provider," see WAC 182-500-0085. 

"Radioallergosorbent test" or "RAST" 
for specific allergies. 

"RBRVS," see resource based relative value scale. 

"RBRVS RVU" - A measure of the resources required 
to perform an individual service or intervention. It is set by 
medicare based on three components - Physician work, prac- 


- A blood test 
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tice cost, and malpractice expense. Practice cost varies 
depending on the place of service. 

"Reimbursement" - Payment to a provider or other 
agency-approved entity who bills according to the provisions 
in WAC 182-502-0100. 

"Reimbursement steering committee (RSC)" - An 
interagency work group that establishes and maintains 
RBRVS physician fee schedules and other payment and pur- 
chasing systems utilized by the agency and the department of 
labor and industries. 

"Relative value guide (RVG)" - A system used by the 
American Society of Anesthesiologists for determining base 
anesthesia units (BAUs). 

"Relative value unit (RVU)" - A unit ((#hieh)) that is 
based on the resources required to perform an individual ser- 
vice or intervention. 

"Resource based relative value scale (RBRVS)" - A 
scale that measures the relative value of a medical service or 
intervention, based on the amount of physician resources 
involved. 

"RSC RVU" - A unit established by the RSC for a pro- 
cedure that does not have an established RBRVS RVU or has 
an RBRVS RVU deemed by the RSC as not appropriate for 
the service. 

"RVU," see relative value unit. 

"Stat laboratory charges" - Charges by a laboratory 
for performing tests immediately. "Stat" is an abbreviation 
for the Latin word "statim," meaning immediately. 

"Sterile tray" - A tray containing instruments and sup- 
plies needed for certain surgical procedures normally done in 
an office setting. For reimbursement purposes, tray compo- 
nents are considered by CMS to be nonroutine and reim- 
bursed separately. 

"Technical advisory group (TAG)" - An advisory 
group with representatives from professional organizations 
whose members are affected by implementation of RBRVS 
physician fee schedules and other payment and purchasing 
systems utilized by the agency and the department of labor 
and industries. 

"Technical component" - The part of a procedure or 
service that relates to the equipment set-up and technician's 
time, or the part of the procedure and service reimbursement 
that recognizes the equipment cost and technician time. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-531-0550 Experimental and investiga- 
tional services. (1) When the ((departmentinakes-a-determi- 
nation-as-_to-whether) ) medicaid agency determines a pro- 
posed service is experimental or investigational, the ((depart- 
ment)) a agency follows the procedures in this section. ((Fhe 

anc-any-eriteria for making decisions 
=)) 


(2) The determination of whether ((a-serviee-is)) to 
authorize an experimental ((and/or)) or investigational ser- 
vice is subject to a case-by-case review under the provisions 
of WAC (( 


388-501-0465 rhich relate to medical necessity: 
Fhe-department)) 182-501-0165. The agency also considers 
the following criteria: 
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(a) Evidence in peer-reviewed medical literature, as 
defined in WAC ((388-53+-0050,and preclnicaland chnical 
data-reperted te the National Institute-of Health and/orthe 
National Cancertnstitute)) 182-531-0050, concerning the 
probability of the service maintaining or significantly 
improving the enrollee's length or quality of life, or ability to 
function, and whether the benefits of the service or treatment 
are outweighed by the risks of death or serious complica- 
tions; 


(b) Whether evidence indicates the service or treatment 
is more likely than not to be as beneficial as existing conven- 
tional treatment alternatives for the treatment of the condition 
in question; 

(c) Whether the service or treatment is generally used or 
generally accepted for treatment of the condition in the 
United States; 

(d) Whether the service or treatment is under continuing 
scientific testing and research; 

(e) Whether the service or treatment shows a demonstra- 
ble benefit for the condition; 

(f) Whether the service or treatment is safe and ((effiea- 
eious)) effective; 

(g) Whether the service or treatment will result in greater 
benefits for the condition than another generally available 
service; and 


(h) If approval is required by a regulating agency, such 
as the federal Food and Drug Administration, whether such 
approval has been given before the date of service. 


(3) (Fhe department apples-consistently -across-chents 


i id indi i : -L orokabl 
be-of greater overall benefit to the client in-question than 


another-seneralh- available service: 


©) All determinations that a proposed service or treat- 


ment is "experimental" or "((#avestigatien)) investigational" 
are subject to the review and approval of a physician who is: 


(a) Designated by the agency's medical director to issue 
such approvals; 


(b) Licensed under chapter 18.57 RCW or an osteopath 
licensed under chapter 18.71 RCW (G 


's- medical directorte 


issue-suck-apprevels)); and 
(c) Available to consult with the client's treating physi- 
cian by telephone. 
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WSR 16-24-056 
PROPOSED RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed December 2, 2016, 10:42 a.m.] 


Original Notice. 


Preproposal statement of inquiry was filed as WSR 16- 
20-039. 


Title of Rule and Other Identifying Information: WAC 
182-551-1510 Rates methodology and payment method for 
hospice agencies. 

Hearing Location(s): Health Care Authority (HCA), 
Cherry Street Plaza Building, Sue Crystal Conference Room 
106A, 626 8th Avenue, Olympia, WA 98504 (metered public 
parking is available street side around building. A map is 
available at http://www.hca.wa.gov/documents/directions _ 
to_csp.pdf or directions can be obtained by calling (360) 725- 
1000), on January 10, 2017, at 10:00 a.m. 

Date of Intended Adoption: Not sooner than January 11, 
2017. 


Submit Written Comments to: HCA Rules Coordinator, 
P.O. Box 45504, Olympia, WA 98504-5504, delivery 626 8th 
Avenue, Olympia, WA 98504, e-mail arcWhca.wa.gov, fax 
(360) 586-9727, by 5:00 p.m. on January 10, 2017. 

Assistance for Persons with Disabilities: Contact Amber 
Lougheed by January 6, 2017, e-mail amber.lougheed@hca. 
wa.gov, (360) 725-1349, or TTY (800) 848-5429 or 711. 


Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The proposed 
amendments to WAC 182-551-1510 add new language that 
reflects a two percent payment reduction for hospice provid- 
ers who did not comply with the medicare quality data report- 
ing program. All other changes are housekeeping changes. 


Reasons Supporting Proposal: Amendments to this rule 
are necessary to implement CMS requirements under 42 
U.S.C. Sec. 1395f (i)(5)(A)(). 

Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160, 42 U.S.C. Sec. 1395f (i)(5)(A)Q). 

Statute Being Implemented: 42 U.S.C. Sec. 1395f 
(i)(S)(A)G). 

Rule is necessary because of federal law, [no further 
information supplied by agency]. 

Name of Proponent: HCA, governmental. 

Name of Agency Personnel Responsible for Drafting: 
Katie Pounds, P.O. Box 42716, Olympia, WA 98504-2716, 
(360) 725-1346; Implementation and Enforcement: Mary 
Hughes, P.O. Box 45510, Olympia, WA 98504-5510, (360) 
725-0469. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. The agency has deter- 
mined that the proposed filing does not impose a dispropor- 
tionate cost impact on small businesses or nonprofits. 

A cost-benefit analysis is not required under RCW 
34.05.328. RCW 34.05.328 does not apply to HCA rules 
unless requested by the joint administrative rules review 
committee or applied voluntarily. 
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December 2, 2016 
Wendy Barcus 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 16-14-009, 
filed 6/23/16, effective 7/24/16) 


WAC 182-551-1510 Rates methodology and payment 
method for hospice agencies. This section describes rates 
methodology and payment methods for hospice care pro- 
vided to hospice clients. 

(1) The medicaid agency uses the same rates methodol- 
ogy as medicare uses for the four levels of hospice care iden- 
tified in WAC 182-551-1500. 

(2) Each of the four levels of hospice care has the follow- 
ing three rate components: 

(a) Wage component; 

(b) Wage index; and 

(c) Unweighted amount. 

(3) To allow hospice payment rates to be adjusted for 
regional differences in wages, the medicaid agency bases 
payment rates on the core-based statistical area (CBSA) 
county location. CBSAs are identified in the medicaid 
agency's provider guides. 

(4) The medicaid agency pays hospice agencies for ser- 
vices (not room and board) at a daily rate methodology as fol- 
lows: 

(a) Payments for services delivered in a client's residence 
(routine and continuous home care) are based on the county 
location of the client's residence. 

(b) Payments for routine home care ((RH€))) are based 
on a two-tiered payment methodology. 

(i) Days one through sixty are paid at the base ((RH6€)) 
routine home care rate. 

(ii) Days sixty-one and after are paid at a lower ((RH6)) 
routine home care rate. 

(iii) If a client discharges and readmits to a hospice 
agency's program within sixty calendar days of that dis- 
charge, the prior hospice days will continue to follow the cli- 
ent and count towards the client's eligible days in determining 
whether the hospice agency may bill at the base or lower 
((RHE)) routine home care rate. 

(iv) If a client discharges from a hospice agency's pro- 
gram for more than sixty calendar days, a readmit to the hos- 
pice agency's program will reset the client's hospice days. 

(c) Hospice services are eligible for an end-of-life ser- 
vice intensity add-on ((€S14))) payment when the following 
criteria are met: 

(i) The day on which the services are provided is ((an 
RHG)) a routine home care level of care; 

(ii) The day on which the service is provided occurs 
during the last seven days of life, and the client is discharged 
deceased; 

(iii) The service is provided by a registered nurse or 
social worker that day for at least fifteen minutes and up to 
four hours total; and 

(iv) The service is not provided by the social worker via 
telephone. 

(d) Payments for respite and general inpatient care are 
based on the county location of the providing hospice agency. 
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(5) The medicaid agency: 

(a) Pays for routine ((kespiee)) home care, continuous 
home care, respite care, or general inpatient care for the day 
of death; 

(b) Does not pay room and board for the day of death; 
and 

(c) Does not pay hospice agencies for the client's last day 
of hospice care when the last day is for the client's discharge, 
revocation, or transfer. 

(6) Hospice agencies must bill the medicaid agency for 
their services using hospice-specific revenue codes. 

(7) For hospice clients in a nursing facility: 

(a) The medicaid agency pays nursing facility room and 
board payments at a daily rate directly to the hospice agency 
at ninety-five percent of the nursing facility's current medic- 
aid daily rate in effect on the date the services were provided; 
and 

(b) The hospice agency pays the nursing facility at a 
daily rate no more than the nursing facility's current medicaid 
daily rate. 

(8) The medicaid agency: 

(a) Pays a hospice care center a daily rate for room and 
board based on the average room and board rate for all nurs- 
ing facilities in effect on the date the services were provided. 

(b) Does not pay hospice agencies or hospice care cen- 
ters a nursing facility room and board payment for: 

(i) A client's last day of hospice care (e.g., client's dis- 
charge, revocation, or transfer); or 

(ii) The day of death. 

(9) The daily rate for authorized out-of-state hospice ser- 
vices is the same as for in-state non-CBSA hospice services. 

(10) The medicaid agency reduces hospice payments by 
two percent for providers who did not comply with the annual 
medicare quality data reporting program as required under 42 
U.S.C. Sec. 1395f (i)(5)(A)G). The payment reduction is 
effective for the fiscal reporting year in which the provider 
failed to submit data required for the annual medicare quality 
reporting program. 

(a) The two percent payment reduction applies to routine 
home care, including the service intensity add-on, continuous 
home care, inpatient respite care, and general inpatient care. 

(b) The two percent payment reduction does not apply to 
pediatric palliative care, the hospice care center daily rate, 
and the nursing facility room and board rate. 

(c) Any provider affected by the two percent payment 
reduction will receive written notification. 

(d) Any provider affected by the two percent payment 
reduction may appeal the rate reduction per WAC 182-502- 
0220. 

(11) The client's notice of action (award) letter states the 
amount the client is responsible to pay each month towards 
the total cost of hospice care. The hospice agency receives a 
copy of the award letter and: 

(a) Is responsible to collect the correct amount that the 
client is required to pay, if any; and 

(b) Must show the client's monthly required payment on 
the hospice claim. (Hospice providers may refer to the med- 
icaid agency's provider guides for how to bill a hospice 
claim.) If a client has a required payment amount that is not 
reflected on the claim and the medicaid agency reimburses 
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the amount to the hospice agency, the amount is subject to 
recoupment by the medicaid agency. 


WSR 16-24-060 
PROPOSED RULES 
OFFICE OF 
FINANCIAL MANAGEMENT 
[Filed December 5, 2016, 8:22 a.m.] 


Original Notice. 

Preproposal statement of inquiry was filed as WSR 16- 
21-052. 

Title of Rule and Other Identifying Information: WAC 
82-75-060 Historical data submission. 

Hearing Location(s): Office of Financial Management 
(OFM), Insurance Building, 302 Sid Snyder Avenue S.W., 
Conference Room 440, Olympia, WA 98501, on January 10, 
2017, at 10:00 a.m. 

Date of Intended Adoption: February 7, 2017. 

Submit Written Comments to: Mandy Stahre, OFM, 
P.O. Box 43113, Olympia, WA 98504-3113, e-mail apcd@ 
ofm.wa.gov, fax (360) 725-5517, comments must be submit- 
ted by January 10, 2017. 

Assistance for Persons with Disabilities: Contact OFM 
by January 6, 2017, TTY (360) 753-4107 or (360) 902-3092. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The purpose of 
this rule-making proposal relates to the statewide all-payer 
health care claims data base (APCD). Specifically, the rule 
amendment will change the time period in the definition of 
"historical data." The rule currently defines historical data as 
data for the period of January 1, 2011, through December 31, 
2015. The end date is being change[d] to "April 1, 2017 or 
from the start date of the first regular quarterly submission in 
accordance with the data submission schedule." 

Reasons Supporting Proposal: Originally, WAC 82-75- 
060 defined "historical data" as data files for the period of 
January 1, 2011, through December 31, 2015. This period 
was developed based on the time period in which it was antic- 
ipated that APCD would be implemented. Due to the delay in 
implementation, it is necessary to put in place a different and 
more flexible historical data time period. 

Statutory Authority for Adoption: Chapter 43.371 RCW. 

Statute Being Implemented: Chapter 43.371 RCW. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: OFM, governmental. 

Name of Agency Personnel Responsible for Drafting: 
Roselyn Marcus, 302 Sid Snyder Avenue S.W., Olympia, 
WA 98501, (360) 902-0434; Implementation and Enforce- 
ment: Thea Mounts, General Administration Building, 
Olympia, WA 98501, (360) 902-0552. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. The rules do not have an 
impact to small businesses, as that term is defined in statute. 

A cost-benefit analysis is not required under RCW 
34.05.328. These rules are not significant legislative rules, as 
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defined in statute. These rules are not subject to this require- 
ment. 


December 5, 2016 

Roselyn Marcus 

Assistant Director of 

Legal and Legislative Affairs 


AMENDATORY SECTION (Amending WSR 16-04-068, 
filed 1/29/16, effective 2/29/16) 


WAC 82-75-060 Historical data submission. (1) The 
purpose of collecting historical data into the WA-APCD is to 
permit the systematic analysis of the health care delivery sys- 
tem including evaluation of the effectiveness of the Patient 
Protection and Affordable Care Act signed into law on March 
23, 2010. 

(2) The lead organization will provide written notifica- 
tion to the data suppliers when the WA-APCD is ready to 
accept the submission of historical data. Data suppliers shall 
submit the historical data within sixty days of notification. 
Requests for an extension of time to submit historical data 
shall be made in accordance with WAC 82-75-080(3). 

(3) "Historical data" means covered medical services 
claim files, pharmacy claim files, dental claim files, member 
eligibility and enrollment data files, and provider data files 
with necessary identifiers for the period January 1, (2%) 
2013, through December 31, ((2045)) 2016, or through the 
end of the quarter immediately prior to the first regular quar- 
terly submission due in accordance with the data submission 
schedule. 

(4) The office may grant an exception to this section and 
approve the filing of historical data for a period less than the 
period specified in subsection (3) of this section. (ne 

j ion-be-grantedforaperiod-beginmne 
laterthanrJamuary20-)) Requests for an exception under 
this subsection shall be made to the lead organization within 
fifteen calendar days of being notified in accordance with 
subsection (2) of this section. The lead organization shall 
make a recommendation to the office as to whether to 
approve or deny the request. The office may approve the 
request for good cause. 


WSR 16-24-061 
PROPOSED RULES 
UTILITIES AND TRANSPORTATION 
COMMISSION 
[Docket A-130355—Filed December 5, 2016, 8:33 a.m.] 


Original Notice. 

Preproposal statement of inquiry was filed as WSR 13- 
07-071. 

Title of Rule and Other Identifying Information: The 
Washington utilities and transportation commission has been 
engaged in this rule making to consider amendments to the 
rules in chapter 480-07 WAC, the commission's procedural 
rules, governing the conduct of business before the commis- 
sion, including rules governing formal proceedings. At this 
time, the commission proposes additional rules and modifica- 
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tions or repeal of the rules in Parts I, II, and IIIA in this chap- 
ter. 

Hearing Location(s): Commission Hearing Room 206, 
Second Floor, Richard Hemstad Building, 1300 South Ever- 
green Park Drive S.W., Olympia, WA 98504-7250, on Janu- 
ary 30, 2017, at 1:30 p.m. 

Date of Intended Adoption: January 30, 2017. 

Submit Written Comments to: Washington Utilities and 
Transportation Commission, 1300 South Evergreen Park 
Drive S.W., P.O. Box 27350 [27250], Olympia, WA 98504- 
7250, e-mail records@utc.wa.gov, fax (360) 586-1150, by 
January 16, 2017. Please include "Docket A-130355" in your 
comments. 

Assistance for Persons with Disabilities: Contact Debbie 
Aguilar by June 28, 2016 [January 18, 2017], TTY (360) 
586-8203 or (360) 664-1132. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The commission 
proposes to amend Parts I, II, and IIIA in chapter 480-07 
WAC to reflect current technology and commission practice, 
implement statutory authority, and address additional proce- 
dural issues. 

Reasons Supporting Proposal: The commission last 
revised chapter 480-07 WAC in 2006. Since that time, there 
have been technological changes, including greater use of 
electronic documents, and new legislation, including the 
authority to use and accept electronic signatures. In addition, 
the commission has received suggestions to clarify the rules 
in this chapter to incorporate and better reflect current com- 
mission practice. The commission currently proposes to add 
to, amend, or repeal the rules in Parts I, II, and IIIA to address 
these concerns. The commission will continue this rule mak- 
ing and will consider proposing additional amendments to 
other rules in this chapter in the future. 

Statutory Authority for Adoption: RCW 34.05.020. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: Washington utilities and transporta- 
tion commission, governmental. 

Name of Agency Personnel Responsible for Drafting: 
Gregory J. Kopta, 1300 South Evergreen Park Drive S.W., 
Olympia, WA 98504, (360) 664-1355; Implementation and 
Enforcement: Steven V. King, 1300 South Evergreen Park 
Drive S.W., Olympia, WA 98504, (360) 664-1115. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. The rules are being mod- 
ified to reflect the current practice of companies and to make 
it easier and less expensive for companies to adhere to the 
rules, therefore the commission determined there should be 
no economic impact. 

A cost-benefit analysis is not required under RCW 
34.05.328. The commission is not an agency to which RCW 
34.05.328 applies. The proposed rules are not significant leg- 
islative rules of the sort referenced in RCW 34.05.328(5). 


December 5, 2016 
Steven V. King 
Executive Director 
and Secretary 


Proposed 
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AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-010 Scope of this chapter. This chapter 
includes rules that explain how to conduct business with the 
Washington utilities and transportation commission (((the)) 
commission). The commission interacts both informally and 
formally with the public and with the businesses it regulates. 

Part I of this chapter includes basic information about the 
commission, such as the agency's office hours, its physical 
address and other contact information, and general require- 
ments for communicating with the commission. 

Part II includes provisions that relate specifically to rule- 
making proceedings, such as how a person may submit com- 
ments that will be taken into account when the commission 
considers making changes to its rules. 

Part III concerns adjudicative proceedings including 
hearings on formal complaints, general rate proceedings, 
applications for authority, petitions for relief, and abbreviated 
proceedings that may be used in some circumstances. 

Part IV concerns other types of commission proceedings, 
including regular and special open public meetings, interpre- 
tive and policy statements, declaratory orders, penalty assess- 
ments, and informal complaints. 

These rules are authorized by and supplement the 
Administrative Procedure Act, chapter 34.05 RCW, and the 
((prineipat)) statutes that define the commission's authority 
and ((respensibility—Fhese-statutes-are)) responsibilities 
found principally in Titles 80 and 81 ((of the Revised Code-of 

)) RCW. The commission's proce- 


Washington RCW5-Fhese 

dural rules should be ((read-andumedersteed)) interpreted in 
conjunction with ((the Administrative PrecedureActand 
se eed s Rel ue oe ae 


ele ae sianitas, 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-100 Scope of Part I. Part I of this chapter 
contains information about the commission((;)) and general 
tules that apply in rule-making, adjudicative, and other pro- 
ceedings described in this chapter. 


AMENDATORY SECTION (Amending WSR 08-18-012, 
filed 8/22/08, effective 9/22/08) 


WAC 480-07-110 Exemptions from and modifica- 
tions to commission rules; conflicts (GHvehing)) with 
other rules. (1) Exceptions and modifications. The com- 
mission, in response to a request or on its own initiative, may 
grant an exemption from, or modify the application of, any of 
its rules in individual ((eases+f)) circumstances if the exemp- 
tion or modification is consistent with the public interest, the 
purposes underlying regulation, and applicable statutes. Con- 
sistent with due process and the public interest, the commis- 
sion may modify the application of procedural rules in this 
chapter on its own initiative during a particular adjudication 
(( >)) or other 
docket without following the process identified in subsection 
(2) of this section. 
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(2) Process. 


(a) How to request an exemption ((te)) from, or modifi- 
cation ((ef)) to, a rule. To request a rule exemption or modi- 
fication, a person must file with the commission a written 
petition identifying the rule for which the person seeks an 
exemption ((#s-seughtand-previde)) and providing a full 
explanation of the reason for requesting the exemption. Tele- 
communications companies, gas companies, or electric com- 
panies filing petitions for exemption under this section 
((shalt)) must provide ((a)) an electronic copy of the request 
((with)) to the public counsel ((seetien)) unit of the attorney 
general's office by ((mat-ere-mait within one business-day 
efthe)) e-mail on the same day the request is filed with the 
commission. 


(b) Commission process. The commission will assign the 
petition a docket number((;+£+)) if the request does not arise 
in an existing docket, and will schedule the petition for con- 
sideration at one of ((#s)) the commission's regularly sched- 
uled open meetings or((;)) in an adjudicative proceeding if 
appropriate under chapter 34.05 RC W((;+-an-adpudieatien)). 
The commission will notify the person requesting the exemp- 
tion((;)) and other interested persons((;)) of the date of the 
open meeting or hearing when the commission will consider 
the petition. 

(c) Standard for ((eensideratien)) determination. The 
(( : ee: 2 ) 
commission uses the public interest standard to determine 
whether to grant an exemption from, or modification to, a 
commission rule. Factors the commission may consider in 
making this determination include whether ((appHeatien-ef)) 
the rule ((weuld)) imposes an undue hardship on the request- 
ing person((;)) of a degree or a kind different from hardships 
imposed on other similarly situated persons, and whether the 
effect of applying the rule to the requesting person would be 
contrary to the underlying purposes of the rule((- 

(dBi ition H ae M 

PER Basing tho neuen ettine 4 hearing) and 


the public interest. 
(3) Conflicts (Gveling)) with other rules. ((4:+the 
event ef conflict eee theserwes and statutes; oF Felesi in 


the-commission_orto-particularpreceedings)) Statutes or 
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AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-120 Office hours. ((“Business-day,"as 
used in this-chapter_means-any day when the commission's 
effices_are-opentethe public_Commissien)) The commis- 
sion's offices are open to the public between the hours of 8:00 
a.m. and 5:00 p.m., Monday through Friday, except on offi- 
cial state holidays((;)) as defined in RCW 1.16.050((begat 
holdays-andlesislatively recognized -days)). 


AMENDATORY SECTION (Amending WSR 08-18-012, 
filed 8/22/08, effective 9/22/08) 


WAC 480-07-125 ((Physieal address; telephone: fax; 
web-pertal-e-maik internet;)) Commission contact infor- 


mation. The information included in this section is current at 
the time of rule adoption((;)) but may change. Persons may 
obtain current ((i#fermatien)) and additional contact infor- 
mation ((are-avaitable-on)) for the commission and its per- 

sonnel by accessing the commission's internet ((site;)) web 
site or by requesting the information in person at the commis- 
sion offices, ((ef)) by a telephone call to the commission's 
main public number, or through an e-mail to the commis- 
sion's records center. 


Washington Utilities and Transporta- 
tion Commission 

1300 S. Evergreen Park Drive S.W. 
P.O. Box 47250 

Olympia, WA 98504-7250 


Location and mail- 
ing address: 


Telephone: 


Public number 360-664-1160 


Records center 


number 360-664-1234 


Consumer inqui- 
ries, 

comments and 
informal com- 
plaints 

(Fax: 
Publhe-anc+reeords- 
eenter)) Confer- 
ence bridge for 
participating in 
proceedings by 


1-800-562-6150 


ce : 360-586-1150 -664- 
other commission rules may establish a process for request- telephone (( )) 360-664-3846 
ing rule exemption or modification, and if they conflict with Web portal www.utc.wa.gov/e-filing 

this rule, those statutes or ((speeiat)) other rules govern the Records center 

request. e-mail records@utc.wa.gov 


(4) Emergency situations. In the event of a state of 
emergency((;)) and for good cause shown, the commission 
may enter an order on its own motion, or upon the motion of 
any person or public service company affected by the rule, 
exempting public service companies, the commission, and all 
affected persons((;)) from complying with the requirements 
of specific rules in this title. 
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AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-130 Time periods specified for acts 
governed by this chapter. (1) ((Computation-oftime-)) 
Definitions. 

(a) "Day" means calendar day whenever used in this 
chapter, unless otherwise specified. 

(b) "Business day" as used in this chapter, means any day 
when the commission's offices are open to the public as pro- 
vided in WAC 480-07-120. 

(2) Computation of time. The period of time for doing 
an act governed by this chapter is determined by excluding 
the first day and including the last day, unless the last day is 
((an-offietal state- holiday, Saturday_orSunday)) not a busi- 
ness day, in which ((event)) circumstance the period runs 
until the end of the next business day ((thatis-net-an-offietal 


state-holiday, Saturday,or Sunday For example fa format 
laintj i he firstd cg i 


tothecomplaintmustbe-fHed-bythetwenty-first-day-ofthe 
same-monthuntess-thetwenty-first-day+s-an-offictalstate 
holday -in-whiceheasetheanswer-wHHbetimehf Hedon 
i busi À ter the holiday. 

@))). 

(3) Variation from time limits. The commission may 
modify the time limits stated in chapter 34.05 RCW, subject 
to the requirements of RCW 34.05.080. The commission may 
modify the time limits stated in a commission rule, subject to 
other requirements of law. WAC 480-07-385 ((sets-out-pre- 
eedures-forand)) governs (when the commission will grant)) 
continuances or extensions of time in adjudicative proceed- 
ings. 
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AMENDATORY SECTION (Amending WSR 08-18-012, 
filed 8/22/08, effective 9/22/08) 


WAC 480-07-140 ((Communicatine-with)) General 
requirements for submitting documents to the commis- 
sion. ((G)-Seepe-ofruteThis rte inchides-_seneral require- 

coe effect wie ith th ission: 


' 


Fhe-commissien_enceurages—use—of the_commission's 


Pine e a alle 


thecommission!s-recordseentef 
web-portaHsee WAC 480-907-125) +f you are submitting doe- 
ee arenotpart of Hanau T i a 
Elecetrome fing means the issi 


tronie-versitonofthedocumentasthe-offieia fine and dees 
aise Gas hae hacia occa 


(6) Eleetronie submission —_adjucdiestions.You may 


Proposed 
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oa ed es Ai ae 
a you e E aego reen T Se 


mony—and exhibits fed in general rate-eases,_parties may 
submitene-paper-copy_of documents oftess than twenty-five 


pages, but must follow the fling requirements in WAC 480- 
PIE AACA ay hc cel ine asin a 


(3 Blectrome hline sf uiblie-nebonde-roquesi vee 
may file requests fer public records-electrenicalhy using the 
eommission's reeords_-centerweb-pertal (see WAC 480-07 
4+25)¥eu de-net havetefileapapereopyofthe public 


Chapters 480-51-and- 
480-149 - WAC 


> 


Chapter-480-70 WAC 


Chapter 4256RCW and 
chapter 480-04 WAC 


2) Content efletters and einatnessaceste the cont 
mission, Letters_and emai messages _tethe commission 
houldinehad | Ga 


@G)-Whereto-sendtetters-and-emaitinessages: WAC 
00-07-125 inchides 4 D es ili P and 
other contactnformationcurrentatthetime-ofrilepubHea- 
on ; . thd ed 
encouraged te-desebye-mail te the- commission's records 
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center—The commission's internet site inchides-_current and 
iditional ial PA 


4)-€ | F bmitti ali i 
the -filine unlessthetetter-ordocumentHs-one-page-and 


inchides the information identified in-subsection 5) of this 
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Fhe _folowinedecuments—are—exempt_frem the 
=pdftAdebe Acrobat: 

(A) Deeuments-net-ereated_-by,_foror-on behalf ofa 
party toor a- witness.i8 ie proceeding for which He-yerien 


nessorganization orotherentitymust-state-theiname-and 
title-or-pesitien_and the name of the entity on swhese behalf 
the communicationis sent in addition te the centactinferma- 


(b Hdentifieation-of-_permit_ticense_or_eertifieateteld 
by-sender, Any_persen_orentity that helds-a-commission- 
issued-_permit, teense_or certificate mustidentify the permit, 
heense;-or certificate number (if any); inchiding the-exaet 


eradjudication) must identify 
the proceeding to the best of their ability es 


inch IBM formatted hich-density disk er compact dise (CD) 
labeled-with the -decket number ofthe preceeding fanum- 
ber-has-been assigned, 


the-name-of the entity and the name of 
the-document, anda description of 
the-contents_le-g. "direct evidence, "motion to-dismiss,” 
ete} 
(b) 4teeeptableformeat.Electronic-yersions_ef all deca 
T elea dential : SE dae kat 
inelide—confidentiahHnformation must be filed in pdf 
(Adebe Acrobat) format, supplemented bya separate file in 
-deedeex,_deem(MS-Werd), =ds,—-x1sx, xs (Exeehor 
=ppt—-ppts ppt Power Point) formats, se-that spreadsheets 


al formiutas_and denetinehidetoeked, password protected 
orhiddern-cels. 


Git a Gd. . } } h t } OHS 
(A)}Parties-must-separately-submit-and-elearly-identify 
eleetronieversions-ofeonfidentiaandredacted-documents 


e a a a 


aea a e aa a-a5 
format—Parties-whe-cannet create Adobe Acrobat files 
direethy must provide-a-_copy_of the - document converted toe 


ing the-docket-sumber,the-nature-of the-decument,and_the 


henkcag ab 
ae UB-010101 Smith di 


based eee ea 
covertetter—Fhe index_alse-must be- provided in the form of 


an electronic Ale. 


Example: 

name evidence (date} 

Subfelders A U-020304 frame ofparty name 
Eyi i i 
B--020304Hname-ofpartyHname- 
Eyi i 
fname-of party (date) 
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attt(name-of party) (date))) 


(1) General. 


(a) Informal submissions. Informal submissions are oral 
or written comments or communications directed to the com- 
mission that do not seek, or respond to, formal commission 
action, are not required by statute or commission rule, and 
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(b) Identification of permit, license, or certificate. Any 
person or entity holding a commission-issued permit, license, 
or certificate must identify the permit, license, or certificate 
number (if any), including the exact name under which the 
authority is held, when communicating with the commission 
concerning the permit, license, or certificate. 

(c) Identification of proceeding. Persons who communi- 
cate with the commission concerning a formal commission 


generally are not filed in a docket. Informal submissions 


proceeding (e.g., rule-making or adjudication) must identify 


include, but are not limited to, consumer complaints other 


the proceeding to the best of their ability, including the 


docket number and name of the proceeding. 


than complaints requesting commencement of an adjudica- 


tive proceeding, and public comments made on matters the 
commission considers at an open public meeting or in an 


(d) Identification of documents. All documents submit- 
ted to the commission must be named in conformance with 


adjudication when submitted by persons who are not, and do 


subsection (6)(b) of this section. 


not seek to be, parties to that adjudication. A person may 
make informal submissions by using the comment form 
available on the commission's web site or by contacting the 


(5) Electronic submission of documents. The commis- 


sion accepts only electronic versions of documents for formal 
filing. Unless required in a specific rule or order, the commis- 


commission records center or consumer protection section by 


sion does not require a paper copy of the document. 


telephone, letter, or e-mail at the contact information listed in 
WAC 480-07-125. 


(b) Formal filings. Formal filings are written submis- 
sions that seek or respond to formal commission action or are 
required by statute or commission rule and that the commis- 
sion may file in a docket. Unless otherwise provided in this 
chapter, all documents submitted to the commission for for- 
mal filing, including documents that contain confidential 
information, must be submitted electronically to the commis- 
sion records center in conformance with this rule. The com- 
mission will not accept a document for formal filing unless 


(a) Electronic submission via web portal. Documents 
submitted electronically must be submitted using the com- 
mission's records center web portal except as provided in this 
tule. 

(i) How to use the web portal. To use the web portal to 
submit documents for filing, persons should navigate to, and 
follow the instructions on, the web portal at the address spec- 
ified in WAC 480-07-125. 

(ii) Official commission receipt. The commission offi- 
cially receives a document submitted through the web portal 
on the date and at the time registered by the portal: provided 


the commission receives that document in electronic form. 


(2) Where to send written communications. Persons 


should send written communications to the commission using 
the contact information contained in WAC 480-07-125 or on 
the commission's web site. Correspondence directed to the 
commission should be addressed to the commission secre- 
tary. 

(3) Cover letters. Persons submitting documents to the 
commission for formal filing must include a cover letter with 
the submission unless the sole document submitted is a letter 
or the document is one page in length and includes the infor- 
mation identified in subsection (4) of this section. 


(4) Requirements. The following requirements enable 
the commission to identify submissions and to facilitate 
prompt delivery of communications to commission person- 
nel. 


that documents the commission receives after 5:00 p.m. are 
not considered officially received or filed until the next busi- 
ness day. The web portal will send an automated notification 
to the person submitting the document when the commission 
has received the document. 

(iii) Insufficient capacity. If a submission exceeds the 
size limitations of the commission's web portal for a single 
submission, the person may submit the documents in multi- 
ple web portal submissions, via one or more e-mails as pro- 
vided in subsection (6)(c) of this section, or on a disc or other 
commonly used electronic storage medium delivered by mail 
or hand delivery. The commission includes on its web site the 
current size limitation of submissions on the web portal and 
instructions for making multiple web portal submissions. 

(b) Electronic submission via e-mail. If a person is 
unable to use the web portal to submit documents for filing, 
the commission will accept a submission via e-mail. The 


(a) Identification of sender. All persons who communi- 
cate with the commission should provide their full name, 
mailing address, telephone number, and e-mail address to 
assist the commission in responding. Persons who communi- 
cate with the commission on behalf of a business, organiza- 
tion, or other entity must state their name and title or position, 
and the name of the entity on whose behalf they are sending 


commission may also accept correspondence or comments 
directed to the commission in the form of an e-mail. An e- 
mail transmitting documents must explain the reason the doc- 
uments are not being submitted via the web portal and must 
comply with the following requirements: 

(i) Where to send electronic documents. E-mails and e- 
mailed submissions for filing must be directed to the com- 


the communication. All submissions on behalf of a company 
the commission regulates must identify the company using 


mission's records center at the e-mail address specified in 


WAC 480-07-125. Courtesy or informational copies may be 
sent to other e-mail addresses for individual commission per- 


the exact name of the company in the commission's records. 
The commission's web site includes a list of all such compa- 


sonnel. The commission will receive for filing only e-mail 


nies by the names in the commission's records. The commis- 
sion may reject or require resubmission of any submission 


that does not comply with this requirement. 
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(ii) When deemed received. An e-mail and any transmit- 
ted documents are deemed received only when the e-mail and 
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provide a copy of the document converted to .pdf via scan- 


the commission's records center electronic mailbox. E-mails 


ning or other available technology. Scanned documents must 


or documents wholly or partly received by e-mail in the com- 


be searchable unless readily available software does not sup- 


mission's records center after 5:00 p.m. are not considered 


port searchable scanned documents. 


officially received or filed until the next business day. 

(iii) Insufficient capacity. If a submission exceeds the 
size limitations of the commission's e-mail system for a sin- 
gle message, the person may submit the documents in multi- 
ple messages as provided in subsection (6)(c) of this section 


(ii) Any document in the form of a spreadsheet that dis- 
plays results of calculations based on formulas must be filed 
in its native Excel format (.xls, .xlsx, .xlsm) or the updated 
version of, or successor to, that software program. The com- 
mission will accept spreadsheets created using a different 


or on a disc or other commonly used electronic storage 
medium delivered via mail or hand delivery. The commission 
includes on its web site the current size limitation of a single 
e-mail. 

(c) Electronic_ submission by mail or hand delivery. A 


software program only if the commission has a license to use 
that program and personnel who know how to use it. Spread- 
sheets must include all formulas and may not include locked, 
password protected, or hidden cells or tabs, or any other 
restrictions that impair or hamper the commission's ability to 


person may submit for filing electronic copies of documents 


review or modify the data in those cells. 


on a disc or other commonly used electronic storage medium 
by mail or hand delivery (e.g., courier delivery service) to the 
commission's business address. The commission deems it has 
received an electronic document submitted by mail or hand 
delivery when the commission's records center physically 
receives it. Documents delivered to the commission's records 
center after 5:00 p.m. are not considered officially received or 
filed until the next business day. 

(d) Additional requirements. The following additional 
requirements apply when submitting documents in the cir- 
cumstances identified below. 


Submissions in these dockets | Must comply with these 


(iii) Correspondence or comments in the form of an e- 
mail must conform to generally accepted conventions for e- 
mail communications. 

(b) File naming conventions. Documents must be named 
in a way that describes the contents. Each document a person 
submits must be labeled with the docket number of the pro- 
ceeding (except in the case of original submissions), any con- 
fidentiality designation, the name of the document, the name 
of the person or party on whose behalf the document is sub- 
mitted, the last name of any witness sponsoring the docu- 
ment, and the date the document is submitted. The prefix to 
the docket number (e.g., UE-, TG-, etc.) may be omitted, and 
words may be abbreviated as necessary in the file name of an 


plus any requirements in 
the specific adjudication 
Chapter 480-80 WAC 
and WAC 480-07-141 


WAC 480-07-141; and 


Utility tariffs and contracts 


Transportation tariffs and time 
schedules 


(a) For auto transportation (a) Chapter 480-30 WAC; 


or types of documents: rules and: electronic document if the full name is too long. The cover 
Rule-making dockets Part II of this chapter letter accompanying the submission must list all of the docu- 
Adjudicative dockets Part HI of this chapter. ments included in the submission using the same identifying 


information. The commission maintains a sample list of 
acceptable file names and abbreviations on its web site. 

(c) Acceptable organization. Except as provided in 
WAC 480-07-160 (4)(d)(vii) when submitting documents 
that include information designated as confidential, all files 
required to meet a single deadline must be submitted at the 
same time and in the same message, if possible, or on the 
same disc or commonly used electronic storage medium. A 
person may submit files in more than one submission or mes- 
sage when submitting those files via the commission's web 
portal or via e-mail as authorized in subsection (5)(a)(iii) and 
(b)(iii) of this section if the total size of the submission 
exceeds the size constraints of the commission's web portal 
or e-mail system for a single submission. If the documents 
are submitted in multiple e-mail messages, each e-mail mes- 


companies 

(b) For commercial ferry com- | (b) Chapters 480-51 and 

panies 480-149 WAC; 

(c) For solid waste collection | (c) Chapter 480-70 WAC 

companies 

For public records requests Chapters 42.56 RCW and 
480-04 WAC 


(6) Electronic file format requirements. Electronic 


sage must prominently identify which one it is in the 
sequence of messages and, to the extent possible, the total 
number of messages used (e.g., "Message 2 of 4"). The first 
and final messages in the sequence must be identified as 


versions of all documents filed with the commission must 


such. The first message also must explain the reason for the 


conform to the following file format requirements. 

(a) Acceptable format. 

(i) All documents other than spreadsheets as described in 
(a)(ii) of this subsection and e-mail correspondence or com- 
ments must be filed in searchable .pdf (adobe acrobat or com- 
parable software) format and to the extent feasible should be 
saved or otherwise converted directly from the native format 
in which the document was created. Parties that cannot create 
-pdf files directly from the document in its native format must 


multiple messages and must include the cover letter and any 
required certificate of service. All such messages must be 
submitted as close to simultaneously as practicable. 


AMENDATORY SECTION (Amending WSR 06-16-053, 
filed 7/27/06, effective 8/27/06) 


WAC 480-07-141 ((Reeetvinge-andfiing)) Commis- 
sion receipt of a document is not filing or acceptance. The 
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commission ((assigns-deeket fumbers-_to-afiline or proceed- 
ing-and)) receives documents ((under-decketnumbers)) for 
administrative purposes, and such receipt alone does not ((te 
denete)) constitute filing or legal acceptance of a document. 
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or other commission documents from the commission to par- 
ties, regulated companies, or interested stakeholders. Such 
service includes, but is not limited to, commission service of 
documents in adjudications pursuant to WAC 480-07-360. 


((Reeeiptefedeeument for fling in 2 decket_orthe assign- 
ment ofa docket number to-a_deeument, dees netimean that 


the-deeument, orwaived any 


ad) Compliance review. Upon receipt the commission 
will review a submission to determine whether it complies 
with applicable filing requirements prior to accepting it for 
filing and assigning a docket number, if applicable. 

(2) Notice of, and opportunity to correct, noncompli- 
ance. The commission ((may-address-anydeficiencies)) will 
identify any areas of noncompliance in the ((decumentmay 
Fequire)) submission and will notify the person who made the 
submission within two business days, or as soon thereafter as 
practicable, of any areas of noncompliance that require cor- 
rective action before the commission can accept the docu- 
ment for filing. The notification will indicate one of the fol- 
lowing: 

(a) A requirement to submit one or more additional doc- 
uments (e.g., a cover letter, certificate of service, etc.): 

(b) A requirement to resubmit the document ((te—-be 
resubmitted)) with the deficiencies corrected((;)) within a 
specified period of time; or ((mayreject)) 

(c) Rejection of the document and its return to the 
sender. 

The commission will consider corrected_documents to 


(2) Designation of person to receive service. 


(a) Each party ((#-an-edfudicative-proceeding)), regu- 


lated company, or interested stakeholder must designate at 
least one person to receive commission service of documents 


addressofapersonforpurposes-ofdireetservieeomtheparty- 


€4))) Companies the commission regulates must provide 


the commission with current, accurate, and complete contact 
information for the company itself and at least one person 


who owns the company or who is employed or otherwise 
authorized by the company to receive commission service of 
documents on behalf of the company. Companies must 


have been filed on the date the original documents were sub- 


inform the commission of any changes to this contact infor- 


mitted if the deficiencies are not substantive or otherwise do 


mation as soon as practicable. The commission is not respon- 


not impair or hamper the commission's ability to timely 


sible for a company not receiving commission service of doc- 


review, analyze, or act on the merits of the submission. Oth- 
erwise, the commission will consider the documents to have 
been filed on the date the corrected documents are submitted. 

(3) No waiver of noncompliance. By accepting a sub- 
mission for filing in a docket or assigning a docket number, 
the commission does not necessarily certify that the submis- 


(3) Contact information. Each party, regulated com- 
pany, or interested stakeholder must ((sepphy)) provide the 
following information about every individual that it 
((names)) designates to receive commission service of docu- 
ments: 


sion complies with all filing requirements or waive the com- 
mission's ability to subsequently reject a document as defi- 
cient or require deficiencies to be corrected; provided that in 
the absence of extraordinary circumstances, the commission 
will not reject a document for failure to comply with applica- 
ble filing requirements more than five business days after the 
document has been submitted, and documents are deemed 
accepted and filed unless the commission provides notice of 
noncompliance within that time period. 


AMENDATORY SECTION (Amending WSR 06-16-053, 
filed 7/27/06, effective 8/27/06) 


WAC 480-07-150 Commission service of documents 
((-adjudieative_preeeedings)). (1) Commission service 


defined. Commission service means sending or delivering((; 
traccordance with RCW 34.05-01049) and this rule_deeu- 
ments-_relatinge to-commission_adjudications,to-_parties and 


any-_other-persens_te~vhem-serrice may be required by stat 
ute-Service inchides_the format exchange of documents 
amons_partieste-adpudicative proceedings)) notices, orders 


Proposed 


(a) Name((-)) (and title, if applicable): 

(b) Mailing address((-)); 

(c) Telephone number((-)); and 

(d) ((Faxnumber fany- 

€e})) E-mail address((ferny- 

{a}A party may _cheese_towatve-semice_of process by 
means_of_personalt delvery, Cnited States matt_orpareet 

ce e whal ‘ tid elect i 

deh SIRERE; l im part i 

$ Wai i i dta 
mission andmustspeeify alternative-methods-of communi- 
catiomtoeffeetservieeAlternates-mayineludefaxore-maik 


OTe es pia ae an 
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65 i ies- Parti ; ' 
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the- document being served has-been entirely recetved in the 
snient's £ kine. 


(d) Servieebye-maiHseomplete-whemthe- party reeet- 
ine-service has fled aawatver of service by statutory methods 
ase kare SE EA aroma 


Se 


8»). 
(4) Forms of service by commission. 
(a) To the full extent authorized by applicable law, the 


commission will serve documents only in electronic form 
except where proof of receipt is required. 

(b) When applicable law requires the commission to 
demonstrate that a person received a document, the commis- 
sion will serve the document in one of the following ways: 

(i) By certified United States mail, properly addressed 
with first class postage prepaid, return receipt requested; or 

(ii) By personal delivery with a declaration of service. 

(c) When required by applicable law or in the exercise of 
its discretion, the commission will serve paper copies of doc- 
uments by United States mail, first class postage prepaid. 

(5) When service is deemed complete. Unless other- 
wise ordered by the commission in a particular proceeding, 
commission service of documents is complete as follows: 

(a) Electronic service is complete when the commission 
sends the document to the recipient's designated e-mail 
address. 

(b) Service by certified mail or personal service is com- 
plete on the date indicated on the return receipt or declaration 
of service. 


(c) Service by mail is complete when ((a-cepy—ef)) the 
commission deposits the document ((#s)), properly 


addressed((;stamped,anddepesited)), and postage prepaid in 


the United States mail. 


(((6} Service by- commercial pareel delivery_is complete 
whermthe-pareel delivery company- 
ument fer delivery 

fe} Service_by_fax_transmissien_is_completesvhenthe 
ee statu- 


accepts-acopy-ofthe-doe- 


"J hereby—eertify-thatthave-this-day-servedthis-document 


EREE EREE EAE T PC 


AMENDATORY SECTION (Amending WSR 08-18-012, 
filed 8/22/08, effective 9/22/08) 


WAC 480-07-160 Confidential information under 
RCW 80.04.095 or 81.77.210. The commission will provide 
special handling ((andHimited)) of, and will limit access to, 
confidential information submitted in compliance with this 
rule or WAC 480-07-423. This rule applies to any informa- 
tion ((submittedamder-a—elaim-of iality)) the pro- 
vider claims to be confidential under RCW 80.04.095 or 
81.77.210. Title 81 RCW, other than RCW 81.77.210, does 
not contain a similar statute((—See-ałse - WAC480-07-420 
regarding _protective_orders_in_adjudieative proceedings)), 
and the commission will not accept documents marked as 
confidential pursuant to this rule and submitted on behalf of 
companies regulated under Title 81 RCW other than solid 
waste collection companies. This rule does not apply to infor- 
mation submitted to the commission that is exempt from pub- 
lic disclosure under the Public Records Act, chapter 42.56 
RCW, other than RCW 42.56.330(1). A person submitting a 


document that contains such exempt information should 
work with the commission to identify the information and, 


upon commission request, provide an additional copy of the 
document that redacts that information. 

(1) Implementation. 

(a) Designated official. The commission's secretary is 
the designated official responsible for the commission's com- 
pliance with the Public Records Act, chapter 42.56 RCW, 
and for the implementation of this rule. The secretary may 
designate one or more persons to serve as public records offi- 
cer to assist in the implementation and application of this 
tule. 

(b) Provider. Any person who submits information to the 
commission or commission staff under a claim of confidenti- 
ality pursuant to this rule or a commission protective order is 
a ((*))provider,((“)) as that term is used in this rule. 
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(c) Requester. Any person who submits a request for 
public records under the Public Records Act, chapter 42.56 
RCW, or a data request in an adjudicative proceeding is a 
((*))requester,((*)) as that term is used in this rule. 

(2) Confidential information defined. Confidential 
information is ((infermationthat-meets-anyof the folowing 

inf f T. . . . 
PubHeRecordsActehapter 4256 RCW- 
; ; 
i (B) a protected can the terms-oF a protective 
fe})) valuable commercial information, including trade 
secrets or confidential marketing, cost, or financial informa- 
tion, or customer-specific usage and network configuration 
and design information, as provided in RCW 80.04.095 or 


81.77.210. Only information that satisfies this definition may 
be designated as confidential. 


(3) Highly confidential information. The commission 
may authorize protection of information as highly confiden- 
tial only pursuant to a protective order. Highly confidential 
information is confidential information to which even more 
restricted access is necessary to ensure the information is not 
disclosed to the detriment of the provider (or the party desig- 
nating the information as confidential, if not the provider). 
Highly confidential information remains subject to the 
requirements in RCW 80.04.095 or 81.77.210, and the provi- 
sions of this section apply to highly confidential information 
as well as confidential information unless this rule or the pro- 
tective order authorizing highly confidential treatment of 
information states otherwise. 

((@))) (4) How to designate and seek protection of 
confidential information under this section. A provider 
may claim the protection of this rule only by strict compli- 
ance with the following requirements. ((Anyfatture)) The 
commission may refuse to accept for filing any document 
that fails to comply with these requirements ((mayresultin 


talinfermation)). Failure to properly designate information 


as confidential also may result in the information not being 
treated as confidential. 


(a) Contents. The provider must submit the claim of con- 
fidentiality in writing((##the-sameform tre. paper or elee- 
tronie}-and)) at the same time the information claimed to be 
confidential is submitted. The provider must state the basis 
((apen)) on which the information is claimed to be confiden- 
tial ((anderthis+ule)), and if the document is not submitted 
pursuant to a protective order in an adjudicative proceeding, 
the provider must identify any person (other than the pro- 
vider) ((that)) who might be directly affected by disclosure of 
the confidential information. 


(b) Documents with information designated as confiden- 
tial or information designated as highly confidential. The 
provider must submit two versions of all documents claimed 
to include either (but not both) confidential or highly confi- 
dential information: 

(i) An electronic copy (as required in WAC 480-07- 
140(6)), and any paper copies the commission has required, 
of the version of the document that contains all information 
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designated as confidential (confidential version) or highly 
confidential (highly confidential version); and 

ii) An electronic copy in .pdf format, and any paper cop- 
ies the commission has required, of the version of the docu- 
ment that masks the information claimed to be confidential or 
highly confidential (redacted version). 

(c) Documents with information designated as confiden- 
tial and information designated as highly confidential. The 
to include both highly confidential and confidential informa- 
tion: 

(i) An electronic copy (as required in WAC 480-07- 
140(6)), and any paper copies the commission has required, 
of the version of the document that contains all information 
designated as highly confidential or confidential (highly con- 
fidential version); 

(ii) An electronic copy (as required in WAC 480-07- 
140(6)), and any paper copies the commission has required, 
of the version of the document that contains all information 
designated as confidential and masks all information desig- 
nated as highly confidential (confidential version); and 

(iii) An electronic copy in .pdf format, and any paper 
copies the commission has required, of the version of the 
document that masks all information claimed to be highly 
confidential or confidential (redacted version). 

(d) Marking and submission. 

(1) ((Paepercopies—Whernthedecumentisin_papertor 
mat_andthere is -noe-_protective_orderin-place;)) Documents 
containing information designated as confidential or highly 
confidential must be marked as follows: 

(A) The provider must clearly mark each copy of the 
confidential version of the document with the designation 
((*)), "Designated information is confidential per protective 
order in Docket [insert docket number]" if the provider sub- 
mits confidential information under the provisions of a pro- 
tective order, or "Designated information is confidential per 
WAC 480-07-160((:))" if not submitted under the terms of a 
protective order. The provider must clearly mark each copy 


of the highly confidential version of the document with the 
designation "Designated information is highly confidential 


per protective order in Docket [insert docket number]." The 
provider must place ((this)) the applicable mark on the first 
page of a multipage document and each specific page 
((where)) on which the provider claims there is confidential 
or highly confidential information. ((GHEteetronieeopies- 
Whenthe decumentis in electronic format such as-an-e-matt 


message-oraqword processing or spreadsheet file, the “eon fi- 
dential per WAC 480-07-160" mark imust be inserted in the-e- 
mail message-or-on the disk or _diskette, onthe first page in 


pata | 
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disk-diskette_or-e-mait onthe first pase of the document and 
each _pagethat inchides_confidential information must state: 
“Confidential per protective order in WUTC Deeket finsert 
docket number" When the provider submits-confidentiat 
information in-an eleetronie format, the provider mustimark 
the-decument-as-with-apaper-cepy_and foHow the format 
requirements in - WAC 480-07 -140(6) for submitting elee- 
tronte-decuments. 


ber edtreted ersten ede see edeted persion: 
4 id bmi icinalandthe Tane 


ber-ofcompletecopies-oftheversitonofthe-documentas-to 
hiel Sdentialin-is claimed i i : | 
originaland-onecompletecopy-ofthe-versitonofthe-doew- 


a-elaim thatthe entire documentis-confidential the provider 
maysubmit only the first pase of the redacted version +f the 
ee eee eg ene 


sess og feed The redacted version must be-so 


ETEA ee m E D oes 
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(4))) In the subject line of the e-mail or in a visible por- 
tion of the disc or electronic storage medium containing the 


electronic copies of the document, the provider also must 
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(B) Each page of the electronic document and any 
required paper copies of the confidential version that includes 
information claimed to be confidential must clearly designate 
that information on each page by highlighting the text with no 
more than twenty percent grey shading or other clearly visi- 
ble designation. Each such page of any paper copies must be 
printed on yellow paper. 

(C) Each page of the electronic document and any 
required paper copies of the highly confidential version that 
contains information designated as highly confidential under 
a protective order must clearly designate the highly confiden- 
tial information by highlighting the text with no more than 
twenty percent grey shading or other clearly visible designa- 
tion. Each such page of any paper copies must be printed on 
light blue paper. 

(D) If a document includes both confidential and highly 
confidential information, each page of any paper copies of 
the confidential version that contains only information desig- 
nated as confidential must be printed on yellow paper, and 
pages containing information designated as highly confiden- 
tial must be printed on light blue paper, including pages that 
contain both highly confidential and confidential informa- 
tion. The provider is responsible for ensuring that highly con- 
fidential information is clearly distinguished from confiden- 
tial information when a document includes both highly confi- 
dential and confidential information. 

(E) Any required paper copy of the confidential or highly 
confidential version of a document, in its entirety, must be 
submitted in a sealed envelope. A person submitting more 
than one confidential or highly confidential document in a 
single submission must collate all of the confidential docu- 
ments into a set and all of the highly confidential documents 
into a set, and to the extent feasible, must enclose each entire 
set in a separate envelope. If the commission requires more 
than one paper copy of documents to be submitted, each set 
of confidential or highly confidential documents must be sub- 
mitted in a separate envelope to the extent feasible. 

(Œ) The redacted version of the document must be 
labeled as redacted and submitted simultaneously with the 
corresponding confidential or highly confidential document. 
The redacted version must completely black out the informa- 
tion claimed to be confidential or highly confidential or leave 
a blank space where that information is located in the docu- 
ment. The redacted and confidential or highly confidential 
versions of a document must have the same pagination, and 
the text on each page must appear on the same lines. If the 
provider submits a document under a claim that all of the sub- 
stantive information contained on multiple contiguous pages 
is confidential or highly confidential, the provider may sub- 
mit a single page in the redacted version for the contiguous 
confidential pages if that page identifies the pages claimed to 
be confidential or highly confidential. 

(ii) Documents containing information designated as 
confidential or highly confidential must be submitted as fol- 
lows: 

(A) All documents containing information designated as 
confidential that are required or intended to be submitted to 


state that one or more documents contain information desig- 


meet a single deadline must be submitted at the same time 


nated as confidential or highly confidential under a protective 


and in the same message or on the same disc or electronic 


order or WAC 480-07-160, as applicable. 


storage medium, separately from documents that include 
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information designated as highly confidential or that do not 
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include any information designated as confidential. 

(B) All documents containing information designated as 
highly confidential that are required or intended to be submit- 
ted to meet a single deadline must be submitted at the same 
time and in the same message or on the same disc or elec- 
tronic storage medium, separately from documents that 
include information designated as confidential or that do not 
include any such information. 

(C) The fully redacted versions of all documents contain- 
ing information designated as confidential or highly confi- 
dential, along with any other nonconfidential documents that 
are part of the filing, must be submitted separately from the 
documents containing information designated as confidential 
or highly confidential, and all of the nonconfidential docu- 
ments must be submitted in a single message or on the same 
electronic storage medium. 

(D) If the volume of documents of any type exceeds the 
size constraints of the commission's web portal or e-mail sys- 
tem for a single submission, those documents may be submit- 
ted in multiple submissions as provided in WAC 480-07-140 
(6)(c). 

(E) All submissions comprising a single filing must be 
made as close to simultaneously as practicable. 

(5) Challenges to ((elaims)) designations of confiden- 
tiality. The commission or a party to ((@)) an adjudicative 
proceeding in which a provider submits a document with ((@ 
claim of confidentialty)) information designated as confi- 
dential may challenge ((the-elatma—When-e-chalengeismade; 
the-commission wit previde-an-eppertunityterespend 


resi en sei had tater verona fees 


protected from diselesureander-chapter 42:56 REW REW 

80-04.095— ora _protective-order—Fhe-commisstonimeay 

express its ruling orallyonthe record in an adpudieative pro- 
y; ’ $ | 


©) that designation. If a confidentiality designation is 
challenged, the commission will continue to protect the infor- 
mation from public disclosure for ten days from the date the 
challenge is served on the provider (and the party that has 
designated the information as confidential or highly confi- 
dential, if different). Upon the expiration of that ten-day 
period, the commission will remove the confidential or 
highly confidential designation of the information from the 
commission's files and will make the information publicly 
available unless prior to the expiration of the ten-day period: 

(a) The party challenging the confidential designation 
notifies the commission in writing that the party withdraws 
the challenge; 

(b) The party challenging the confidential designation 
notifies the commission in writing that the party waives the 
statutory deadline to enable the affected parties additional 
time to resolve the challenge; or 

(c) The commission is served with a court order directing 
the commission not to disclose the challenged information. 

(6) Requests for ((“))information designated as confi- 
dential((“infermatien)). Subject to the requirements of this 
subsection((s{6}and (4 ef this sectien)), the commission 
will release information designated as confidential or highly 


confidential in response to a written request ((preperby filed 


(a) Phe-reqtiester must submit-e-writien request to-the 


LenS E in Re 
whether the information sought is tebe used fora commer 
cial purpese- 

(b) Fhe requestinust be sufficiently speeifie te-attew the 


notify the requester_of any _deficieneyin the request Fhe 


requestes required te-_correct the request and resubmit + 
pursuanttethis rule—The commission wil take ne-action 


pending resubmission. 


feHfa+tequesterswants-copies-of any decuments ident 
oe A E EN SE as 


(6}4fermahesehition--When the seeretary)) for public 
records made in compliance with WAC 480-04-090. 

(a) Avoidance of disclosure. If the public records officer 
and the requester agree that the ((seeretary)) commission can 
satisfy the ((requester's-need)) request for information with- 
out disclosing information designated as confidential ((#fer- 
mation, the seeretarywitlnake the information available)) or 
highly confidential, the public records officer will provide or 
make available for review the publicly available information 
in the commission's possession that is responsive to the 
request. 

(E) (b) Notice of request for ((information-designated 


confidential), and release of, information designated confi- 
dential. If the requester does not agree that the commission 


can satisfy the request without disclosing information desig- 
nated as confidential or highly confidential, the commission 
will implement the following procedure: 

(i) Pursuant to RCW 80.04.095 or 81.77.210, as applica- 
ble, the commission will provide written notice of any 
request for information designated as confidential or highly 
confidential to the provider (and the party that has designated 
the information as confidential or highly confidential, if dif- 


ferent) and any person that has been identified ((by+the-pre- 
vider)) as a person who might be directly affected by release 


of the information. ((Fhiss+te-permit-any_persenasserting 
eor er ey OL a ERE bea a tay arene cones 


Cout odee a pae ne decords oardere of SaS 


similar steps in-eompliance-with a protective order in an adja 
dicative- proceeding.)) The commission will issue such notice 
not more than two business days after ((the requested materi 
als-areteeated and it determines thatthey-econtain)) receiving 

confirmation that the requester requests information 
((elatmed+te-e)) designated as confidential or highly confi- 
dential. The commission will send a copy of the notice to the 
requester at the same time it sends a copy to the provider (and 
the party that has designated the information as confidential 
or highly confidential, if different). 
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Gi) The commission need not assist any person in seek- 
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AMENDATORY SECTION (Amending WSR 03-24-028, 


ing or resisting judicial intervention to protect from disclo- 
sure any information designated as confidential or highly 


confidential, but the commission may participate in any such 
proceeding. 
(iii) If the provider (and the party that has designated the 


filed 11/24/03, effective 1/1/04) 


WAC 480-07-170 Official communications from the 
commission. (1) Definition. An official communication 
from the commission notifies interested parties and the public 
of the agency's position, anticipated action, or resolution of 


information as confidential or highly confidential, if differ- 


issues in matters that come within the commission's statutory 


ent) consents in writing to the release of the information((;)) 
designated as confidential or highly confidential or does not 
restrain disclosure of that information by ((wey-ef)) obtaining 
a court order within ten days following the commission's 
notice of the request, the commission will consider the infor- 
mation public, remove the confidential or highly confidential 


designation from its files, and release the information to the 
requester. 


(8) dete on sh com m T 


E se butmay eia any saeh pto- 
ceeding- 
©) (7) Designation or redesignation of confidential 


information ((i-adjudieations- At the conclusion ef). No 


later than the time for filing briefs or, if no briefs are filed, 
within ten days after the close of the record in an adjudication 


in which Cee was asserted asto documents OF 


ieee ee eee e 
briefs-are fled within ten_days-_after the clese-ofthe record, 
(a)})) a party has designated information as confidential 
or highly confidential, that party must verify the accuracy of 
all confidential designations in the record and in the exhibit 
list for the proceeding, and submit any proposed corrections 
or changes. Absent a statement of proposed corrections or 
changes, the designations in the record and in the exhibit list 
are final, and the commission will ((be-changed)) change 
those designations only if the ((party-assertine-confidentiaL 
ity)) provider (or the party that has designated the informa- 


tion as confidential or highly confidential, if different) volun- 
tarily removes, or is required to remove, a confidential desig- 
nation. If there is conflict between designations, the 
commission will adopt the designation that is least restrictive 


to public access ((wilbe-adepted- 


Reviser's note: The brackets and enclosed material in the text of the 
above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 


authority. 

(2) When a communication is official. A communica- 
tion from the commission is ((#et)) an ((*))official communi- 
cation((*ualess)) only if it is signed or otherwise verifiably 
issued or entered by the commissioners, the commission's 
secretary or other assistant deputized, designated, or dele- 
gated to perform commission duties pursuant to RCW 
80.01.030, or the secretary's designee ((signs-t)). In addition, 
the presiding administrative law judge or the administrative 
law judge's designee may sign, issue, or enter official com- 
munications relating to an adjudicative proceeding. 


NEW SECTION 


WAC 480-07-175 Inspection and production of doc- 
uments in commission investigations. (1) Inspection. 
Every public service company must make its accounts, 
books, papers, and documents available for commission 
inspection at any and all times. 

(2) Production. The commission may require a public 
service company to provide copies of documents to the com- 
mission for inspection at the commission's offices. 

(a) Format. The commission will require a public service 
company to provide documents for commission inspection by 
serving the company with a letter or other writing signed by 
the secretary or an administrative law judge. 

(b) Response. The public service company must provide 
the required documents, or any objections to providing those 
documents, to the commission within ten business days of the 
date the commission serves the letter or other writing unless 
the commission specifies a different deadline. 

(c) Objections. Any objections the public service com- 
pany gives in lieu of providing the requested documents must 
describe in detail the legal and factual basis for the company 
declining to provide the documents. Commission staff must 
file a response to the objections within five business days. 
The commission will notify the company of the disposition of 
its objections and the date by which the company must pro- 
vide any requested documents the commission determines 
that the company must provide. 


AMENDATORY SECTION (Amending WSR 08-18-012, 
filed 8/22/08, effective 9/22/08) 


WAC 480-07-180 Incorporated and referenced 
materials in commission rules and orders. Any document 
that is incorporated by reference in a commission rule or 
order is available for public inspection at the commission 
unless exempt from the public disclosure requirements in 
chapter 42.56 RCW, or under a protective order in an adju- 
dicative proceeding. The commission's secretary or public 
records officer will provide a copy of a referenced document 
upon request, allowing reasonable time for any necessary 
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copying, subject to any ((pertinent)) applicable charge, and 
subject to copyright restrictions or statutory exemptions from 


public disclosure. The commission incorporates or references 
the version of the incorporated or referenced material that is 
current on the day the commission adopts a rule, makes a rul- 
ing, or enters an order that makes the incorporation or refer- 
ence, unless the commission specifies another version or 
unless another version is apparent from the reference. In most 
instances, such information is available to the public on the 


commission's web site (((See-WAC489-907-125}))). 


NEW SECTION 


WAC 480-07-190 Electronic signatures. (1) Authori- 
zation. To the extent authorized under RCW 19.360.020, the 
commission will accept electronic signatures on all docu- 
ments submitted to the commission for filing that applicable 
law requires or allows to be signed by hand if the electronic 
signature complies with this rule and any other applicable 
requirements (e.g., of the entity on whose behalf the person is 
signing). The commission may use electronic signatures on 
documents it issues, enters, or serves including, but not lim- 
ited to, orders, notices, and correspondence, to the extent 
authorized under RCW 19.360.020. 

(2) Definitions. 

(a) An electronic signature is one or more letters, charac- 
ters, numbers, or other symbols in digital form incorporated 
in, attached to, or otherwise logically associated with an elec- 
tronic document that: 

(1) Identifies and authenticates a particular person as the 
source of the document; and 

(ii) Indicates such person's intent to sign the document 
and approval of the information contained in that document. 

(b) A secure electronic signature is an electronic signa- 
ture that: 

(1) Is unique to the person making the signature; 

(ii) The technology or process used to make the signature 
is under the sole control of the person making the signature; 

(iii) The technology or process can be used to identify 
the person using the technology or process; and 

(iv) The electronic signature can be linked with the doc- 
ument in such a way that the signature can be used to deter- 
mine whether the document has been changed since the elec- 
tronic signature was incorporated in, attached to, or otherwise 
associated with the document. 

(3) Requirements. 

(a) Attorney signatures. An electronic document that 
requires an attorney's signature must include the date on 
which the document was signed and be signed: 

(i) With a secure electronic signature; 

(ii) With the symbol "/s/" followed by the attorney's 
name, state bar number, and full contact information; or 

(iii) By hand and the entire document scanned and sub- 
mitted in searchable .pdf format (adobe acrobat or compara- 
ble software); the party or person submitting the electronic 
document must maintain the original signed paper document 
for at least sixty days beyond the close of the docket, pro- 
ceeding, or matter in which it is filed, including any period of 
judicial review. 
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(b) Other signatures. An electronic document that 
requires a signature and is signed by a person who is not an 
attorney acting in a representative role must include the date 
on which it was signed and be signed: 

(i) With a secure electronic signature; 

(ii) With the symbol "/s/" followed by the person's name, 
title, company, street address, telephone number, and e-mail 
address; or 

(iii) By hand and the entire document scanned and sub- 
mitted in searchable .pdf format (adobe acrobat or compara- 
ble software); the party or person submitting the electronic 
document must maintain the original signed paper document 
for at least sixty days beyond the close of the docket, pro- 
ceeding, or matter in which it is filed, including any period of 
judicial review, or for as long as the document is effective, 
whichever period of time is longer. 

(c) Signatures subject to penalty of perjury. An elec- 
tronic document required to be signed under penalty of per- 
jury must include the date on which it was signed and be 
signed by the person subject to penalty of perjury: 

(i) With a secure electronic signature; or 

(ii) By hand and the entire document scanned and sub- 
mitted in searchable .pdf format (adobe acrobat or compara- 
ble software); the party or person submitting the electronic 
document must maintain the original signed paper document 
for at least sixty days beyond the close of the docket, pro- 
ceeding, or matter in which it is filed, including any period of 
judicial review, or for as long as the document is effective, 
whichever period of time is longer. 

(4) Effect. 

(a) Submissions. An electronic document submitted to 
the commission in compliance with this rule shall bind each 
person whose electronic signature is incorporated in, attached 
to, or otherwise logically associated with the document and 
shall be deemed the equivalent of an original signed docu- 
ment. 

(b) Commission communications. All notices, orders, or 
other documents issued, entered, or served by the commis- 
sion with one or more electronic signatures in compliance 
with this rule and WAC 480-07-170 are official communica- 
tions of the commission. 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 480-07-143 Submitting documents in rule-making 


proceedings. 


WAC 480-07-145 Filing documents in adjudicative pro- 


ceedings. 


AMENDATORY SECTION (Amending WSR 06-16-053, 
filed 7/27/06, effective 8/27/06) 


WAC 480-07-220 Monitoring rule-making proceed- 
ings; lists of interested persons. (1) ((nternet-)) Informa- 
tion. The commission's ((#ternet)) web site includes infor- 
mation about each pending rule-making proceeding((s)) 
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under the docket number the commission has assigned to that 
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AMENDATORY SECTION (Amending WSR 03-24-028, 


rule making. 

(2) ((Maiter—e-mait)) Notification. The commission 
maintains lists of persons interested in potential rule-making 
proceedings that concern particular regulated industries and 
other areas of potential interest. The commission sends notice 
of rule-making proceedings via e-mail to persons on these 
lists. Any person may request in writing that the commis- 
sion's records center include them on the relevant list or lists 
((ferthe-persen's-areats) of interest)). Such requests must 
include the person's name, entity and title (if the person is 
representing a company, association, or other organization), 
and e-mail address. The commission may establish a fee for 
this service. 

(3) Individual rule making. The commission also main- 
tains a distribution list of persons to whom it sends electronic 
copies of notices, orders, or other documents it issues in indi- 
vidual rule making. Any interested person may be included 
on the distribution list the commission maintains for specific 
rule making by requesting in writing to be included on that 
list. Such requests must include the person's name, entity and 
title (if the person is representing a company, association, or 


other organization), and e-mail address. In addition, the com- 
mission generally will include on that distribution list persons 
who file comments in the rule making unless those persons 
submit only generic comments as a member of an organiza- 
tion or other entity that prepared, sponsored, or otherwise 
generated or arranged for those comments. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-230 Inquiring about rule-making pro- 
ceedings. Persons who wish to inquire about rules being pro- 
posed or considered by the commission may contact the com- 
mission's rules coordinator, whose contact information is 
available on the commission's ((##terRet)) web site. 


NEW SECTION 


WAC 480-007-250 Submitting documents in rule- 
making proceedings. (1) Scope of rule. This section gov- 
erns communications to the commission in rule-making pro- 
ceedings. These rules are in addition to the general rules for 
communicating with the commission in WAC 480-07-140. 

(2) Submitting comments. All written comments sub- 
mitted in a rule making must be addressed to the commission 
secretary. 

(3) Methods for delivering comments and other com- 
munications. The commission will accept only electronic 
copies of comments or other documents submitted for filing 
in arule-making proceeding. A person must submit such doc- 
uments by sending them to the commission through the 
records center web portal, at the address provided in WAC 
480-07-125 or the commission's web site, without providing 
a paper copy. If a person is unable to use the records center 
web portal to submit documents for filing, the commission 
will accept a submission via e-mail as provided in WAC 480- 
07-140 (5)(b) or on a disc or other commonly used electronic 
storage medium by mail or hand delivery as provided in 
WAC 480-07-140 (5)(c), without providing a paper copy. 


filed 11/24/03, effective 1/1/04) 


WAC 480-07-300 Scope of Part III. (1) Scope. The 
tules in this subpart apply to all adjudicative proceedings 
described in this chapter, except to the extent of any conflict 
with special rules that govern general rate proceedings (sub- 
part B of this chapter) or abbreviated adjudicative proceed- 
ings (subpart C of this chapter). An ((“))adjudicative pro- 
ceeding((s* ")) for purposes of this chapter((;)) is a proceeding 
in which an opportunity for hearing is required by statute or 
constitutional right ((before-of after the commission enters an 
erder_oraste+whieh)) or is a proceeding the commission vol- 
untarily ((enters)) commences as an adjudication((and)) as 
defined and described in chapter 34.05 RCW. 

(2) Examples of adjudicative proceedings before the 
commission. The following are nonexclusive examples of 
((preceedingsthatare)) adjudicative proceedings for pur- 
poses of this chapter((,+fsetfer-hearinge)) once the commis- 


sion takes formal action to commence such a proceeding pur- 
suant to WAC 480-07-035: 

(a) Formal complaint proceedings commenced pursuant 
to RCW 80.04.110 or 81.04.110 or complaints the commis- 
sion initiates. 

(b) ((Generalzate-preceedings-)) Suspended tariff filings 
including, but not limited to, tariffs increasing rates. 

(c) Applications for authority (e.g., certificates, licenses, 
and permits) to which a person has filed an objection or pro- 
test or as to which the commission has issued a notice of 
intent to deny the application and grants a request for hearing. 

(d) Petitions for enforcement of interconnection agree- 
ments. 

(e) Objections to closures of highway-railroad grade 
crossings. 

(f) Declaratory order proceedings. 

(g) Challenges to, or requests for mitigation of, a penalty 
assessment when the commission grants a request for a hear- 
ing. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-305 Commencement of an adjudicative 
proceeding. (1) Commencement. The commission may 
commence an adjudicative proceeding at any time with 
respect to any matter within its jurisdiction and within the 
scope of its authority. An adjudicative proceeding begins 
when the commission ((e¢-presiding-officer)) notifies a party 
that the commission will conduct a prehearing conference, 
hearing, or other stage of an adjudicative proceeding ((willbe 
conducted)). 

(2) Who may ((fite-a-pleadinge-seekineto-initiate)) seek 
to commence an adjudicative proceeding. A person 
involved in an actual case or controversy subject to the com- 
mission's jurisdiction may apply to the commission ((fer)) to 
commence an adjudicative proceeding by ((fHing)) submit- 
ting the appropriate form of pleading. 

(3) Types of pleadings that ((may-nitiate)) request an 
adjudicative proceeding. The following pleadings, when 
properly and timely ((fled)) submitted for filing, constitute 
applications for adjudicative proceedings: 
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(a) Formal complaints submitted by persons other than 
commission staff. 
(b) Petitions((;)) for commission action when the 


((action sought) ) relief requested requires adjudication or 
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(iv) The subject matter is being, or will be, considered in 
another proceeding. 

(v) The applicant lacks standing to request the relief it 
seeks from the commission. 


when the commission determines the issues presented should 
be resolved through adjudication. 

(c) Petitions for declaratory orders under RCW 34.05.- 
240, when the commission determines that an adjudicative 
process is necessary to provide parties the opportunity to 
resolve contested issues. 

(d) ((Fttnes-fer- generalrateinereases_as defined inthis 
ehapter)) Requests for a hearing to contest, or seek mitigation 
of, penalties assessed without a prior hearing. 

(e) Protests of, or objections to, applications for authority 


((that-are- net protested H£ 


te-conducta-hearine-_or-_determines 
should set the - matter for hearing)). 
(f) ((Petitions for review of the denial of) Requests for 


hearing to contest a commission notice of intent to deny an 


in-its-diseretion, thatit 


unprotested application for authority ((and-petitiensfor mitt 
gation of penalties assessed without ee: 


: )). 

(4) Commission notification of any deficiencies in a 
pleading. Within thirty days after receiving an application 
for an adjudicative proceeding, the commission may notify 
the applicant of any obvious errors or omissions, request any 
additional information ((#)) the commission requires regard- 
ing the application ((feradpudieative- preceeding)), and notify 
the applicant of the name, ((matHag)) e-mail address, and 
telephone number of a person on the commission staff ((that 
maay-be-centacted)) who the applicant may contact regarding 
the application. 

(5) Commission determination whether to conduct an 
adjudicative proceeding. Within ninety days after ((a-party 
files-and -serves-a pleading or a party _fites-and serves a 
response whiehever-comestater)) receiving an application 
for an adjudicative proceeding, the commission will: 

(a) Commence an adjudicative proceeding by serving 
((the-parties-with)) a notice of hearing pursuant to RCW 
34.05.434; or 

(b) Decide not to conduct an adjudicative proceeding and 
furnish the applicant with a ((eepy-efits-written-decisien, 
whiehwittinelide-a)) brief written statement of the reasons 
((and netice-of any_administrative review avaitable)) for that 
decision. While other circumstances may justify not com- 
mencing an adjudicative proceeding, the commission will not 
commence an adjudicative proceeding under the following 
circumstances: 

(i) The commission lacks jurisdiction or the authority to 
grant the requested relief. 

(ii) The matter is not ripe for commission determination. 

Gii) An adjudicative proceeding would be contrary to 
statute or rule. 


Proposed 


(vi) The subject matter is not required to be resolved in 
an adjudicative proceeding, as defined in chapter 34.05 
RCW, or would be better addressed informally or in a differ- 
ent proceeding. 

(c) The commission will conduct_any administrative 
review of a decision not to conduct an adjudicative proceed- 
ing using the same procedures applicable to review of initial 
orders set forth in WAC 480-07-825. 


AMENDATORY SECTION (Amending WSR 06-17-126, 
filed 8/21/06, effective 9/21/06) 


WAC 480-07-307 Probable cause determinations. An 
administrative law judge will review the information or evi- 
dence supporting ((a-propesed_complaint-or penalty assess- 
ment-and)) any complaint commission staff proposes to have 
the commission issue and will determine whether probable 
cause exists to issue the complaint ((erassess-penaltiestf the 
padge-determines)). Upon determining that the information 


would ((suppertthe-prepesed penatties-er)) sustain the com- 
plaint((;)) if proved at hearing and ((#)) not rebutted or 


explained, the judge will sign the complaint ((er-penalty 
assessment)) on behalf of the commission. The existence of a 
finding of probable cause may not in any later stage of the 


proceeding be considered as support for ((the-prepesed-pen- 
alties-or)) the complaint. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-310 Ex parte communication. (1) Gen- 
eral. RCW 34.05.455 and this section govern ex parte com- 
munications. After an adjudicative proceeding begins and 
before a final ((determination)) resolution of the proceeding, 
no person who has a direct or indirect interest in the outcome 
of the proceeding, including the commission's advocacy((;)) 
or investigative((—er-presecuterial)) staff, may directly or 
indirectly communicate about the merits of the proceeding 
with the commissioners, the administrative law judge 
assigned to the adjudication, or the commissioners’ ((stef)) 
assistants, advisory staff, legal counsel, or consultants 
assigned to advise the commissioners in that proceeding, 
unless reasonable notice is given to all parties to the proceed- 
ing((;)) so that they may participate in, or respond to, the 
communication. 

(2) Communications not considered ex parte for pur- 
poses of this section. The following communications are not 
considered ex parte: 

(a) Procedural aspects. Communications ((neeessary 
te)) concerning procedural aspects of ((maimtaining-an 


erderhy-precess)) the proceeding, such as scheduling, are not 
ex parte communications prohibited by RCW 34.05.455, or 


by this section. 
(b) Commissioners((—Fhe-commissteners-may_comiat- 
nicateswith one another regarding the merits of any adpudica- 
; line 
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{e})), commission employees, and consultants. ((A)) As 
presiding officers, commissioners and administrative law 
judges may receive legal counsel((;)) or consult with ((staff)) 
assistants, advisory staff, or consultants who are subject to 
the presiding officer's supervision or who have not partici- 
pated in the proceeding in any manner, and who are not 
engaged in any investigative or ((preseeuteriat)) advocacy 
functions in the same or a factually related case. The presid- 
ing officers and these assistants, advisory staff, and consul- 
tants also may communicate with one another regarding the 
merits of any adjudicative proceeding. 

(3) Communication prior to service as presiding offi- 
cer. If, before serving as presiding officer in an adjudicative 
proceeding, a person receives an ex parte communication of 
a type that could not properly be received while serving in 
that capacity, the presiding officer,_after starting to serve, 
must promptly disclose the communication as prescribed in 
subsection (4) of this section ((prempthy-efter-starting te 
serve). 

(4) What is required if an ex parte communication 
occurs. A presiding officer who receives or becomes aware 
of any communication that appears to violate RCW 34.05.- 
455((;)) or this section((;)) will ((pleee-en)) include documen- 
tation of the communication in the record of the pending mat- 
ter. Such documentation will include any ((seeh)) written 
communication received((;)) and any written response ((te 
the-commiunication,and)), or a memorandum stating the sub- 
stance of any ((sueh)) oral communication received((-any)) 
and response made, ((a#d)) as well as the identity of each per- 
son ((frem-whem-the presiding officer received an-ex_parte)) 
involved in the communication. The presiding officer will 
((advise)) notify all parties that ((these-+matters-have—been 

laced ru mete 


documentation has been included i in the record and will pro- 
vide parties with the opportunity to file and serve a written 
rebuttal statement in response to the notice of ex parte com- 
munication. Materials pertaining to ex parte communications 
or rebuttal statements do not constitute evidence of any fact at 
issue in the proceeding unless a party moves to admit any 
portion of ((#he)) them into the evidentiary record for pur- 
poses of establishing a fact at issue and the commission 
admits that portion ((#s-admitted)) into the record pursuant to 
RCW 34.05.452. 

(5) Sanctions. The commission may prescribe appropri- 
ate sanctions, including default, for any violation of RCW 
34.05.455 or this section. The commission ((wit-and)) or 
any party may((;)) report ((a#y)) a violation of this section to 
appropriate authorities for any disciplinary proceedings pro- 
vided by law. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-330 Presiding officers. (1) Commis- 
sioners. The commissioners may preside in any adjudicative 
proceeding with or without the assistance of an administra- 
tive law judge. When the commissioners preside, they are 
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((*))presiding officers((* *)) as that term is used in chapter 
34.05 RCW and in this chapter. When the commissioners 
preside with the assistance of an administrative law judge, the 
administrative law judge also is a presiding officer, except for 
purposes of making final decisions on substantive matters in 
the proceeding. The administrative law judge may enter pro- 
cedural and other interlocutory orders. When the commis- 
sioners preside, they may enter procedural and other interloc- 
utory orders and will enter one or more final orders in the pro- 
ceeding to resolve the substantive matters presented. 

(2) Administrative law judge. The ((superviser)) direc- 
tor of the administrative law ((jadge-function=withinthe 
ageney)) division will designate ((ene-ermere)) an adminis- 
trative law judge((s)) to preside in individual proceedings, 


lew judge may bedesignated)) either to assist the commis- 


sioners in their role as presiding officers as described in sub- 
section (1) of this section, or ((maybe-designated)) to serve 
alone as the presiding officer. When serving alone as the pre- 
siding officer, the administrative law judge will enter one or 
more initial orders, unless the parties and the commission 
agree to waive an initial order, or applicable law prohibits 
entry of an initial order. An initial order becomes final if no 
party petitions for administrative review within twenty days 
and the commissioners do not review the order on their own 
motion. The commissioners will enter a final order ((feHew- 


ing the opportunity for) if a party petitions for, or the com- 
mission on its own motion undertakes, administrative review 


of an initial order, ((apen-watver-ef)) if the parties and the 


commission agree to waive an initial order, or as otherwise 
provided by law. 


AMENDATORY SECTION (Amending WSR 06-16-053, 
filed 7/27/06, effective 8/27/06) 


WAC 480-07-340 Parties—General. (1) Definitions. 

(a) Person. As defined in RCW 34.05.010(14), a 
((*))person((“)) is any individual, partnership, corporation, 
association, governmental subdivision or unit thereof, or pub- 
lic or private organization or entity of any character. 

(b) Party. As defined in RCW 34.05.010(12), a 
((*))party((*)) is a person to whom the agency action is spe- 
cifically directed((+er)). A party is also a person named as a 
party to the agency proceeding or allowed to intervene or par- 
ticipate as a party in the agency proceeding. 

wantte-partieipate tr apending decketas-a 
ihe Cd anal odes se pat whas wants-to-receive 


(2) Appearance requirement. The commission will not 
grant party status to a person who fails to appear at the earli- 
est prehearing conference((;)) if one is held, or hearing ses- 
sion((;)) if there is no prehearing conference, unless the 
((party)) person is excused from appearing by the presiding 
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officer or shows good cause for failing to timely appear. The 
commission staff and the public counsel ((seetien)) unit of 
the attorney general's office become parties to an adjudicative 
proceeding for all purposes upon entering an appearance. 


((When the commission's regulatory oe ee 


" 


ke-eounsel seetion-of 


twill be- called public counsel”)) 
(3) Classification of parties. The commission generally 
will refer to parties ((te)) in commission proceedings Satie 
the commission wilt be-eatted appleants, 
>) by their 


names but may refer to them according to poner 
their classification in the proceeding ((and the relationship-of 
the-parties)), as follows: 

(a) Applicants. Persons applying for any right or author- 
ity that the commission has jurisdiction to grant are 
((*))applicants.((*)) 

(b) Complainants. Persons who file a formal complaint 
with the commission are ((“))complainants.((“)) When the 
commission commences an adjudicative proceeding on its 
own oa (seelene to Tapan & podoi or-othersane- 

ege n  respondeni)). 


te commission is the (£ aaeh © 

(c) Petitioners. Persons petitioning for relief other than 
by complaint are ((“))petitioners.((*)) 

(d) Movants. Persons filing a motion for relief are 
((*))movants((*)) or ((*))moving parties.((*)) 

(e) Respondents. Persons against whom any formal com- 
plaint, petition, or motion is filed are ((*))respondents. (a 


proceeding pursuant to RCW 80-04 130 of 81.04 136-)) 


(£) Intervenors. Persons((;)) other than the original par- 
ties, ((thatare-permitted)) commission staff, and public coun- 
sel that the commission permits to appear and participate as 
parties are ((*))intervenors.((*)) 

(g) Protestants. Persons ((that)) who file a protest to 
oppose an application are ((“))protestants.((*)) 


(h) Objectors. Persons who file an objection to oppose an 


application are objectors. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-345 Appearance and practice before 
the commission. (1) Minimum qualifications. No person 
may appear before the commission as a representative of a 
party to an adjudicative proceeding without meeting at least 
one of the following qualifications: 

(a) Membership in good standing in the Washington 
State Bar Association; 

(b) Admission to practice, in good standing, before the 
highest court of any other state or the District of Columbia; 

(c) Status as an officer or employee of a party or person 
seeking party status, if granted permission by the presiding 
officer to represent the party; or 

(d) Status as a legal intern admitted to limited practice 
under Rule 9 of the Washington state supreme court's admis- 
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sion to practice rules. No legal intern, however, may appear 
without the presence of a supervising lawyer unless the pre- 
siding officer approves the intern's sole appearance in 
advance. 

The presiding officer may refuse to allow a person who 
does not have the requisite degree of legal training, experi- 
ence, or skill to appear in a representative capacity. 

(2) Written notice of appearance and withdrawal by 
counsel or other representative is required. 

(a) Attorneys or other authorized representatives ((that)) 
who wish to appear on behalf of a party or person seeking 
party status((-erte-withdraw-from 
diately-provide-separate)) must file a written notice ((te)) of 

appearance with the commission and serve all parties to the 
proceeding((—Partiesmust supplement the written netice by 
submitting the document in-electronie formas specified in 
WAC 480-07-14645))) prior to acting in a representative 
capacity unless the attorney or authorized representative has 
previously appeared through the party's initial pleading or 
written petition to intervene. 

(b) A party's initial pleading or written petition to inter- 
vene filed in ((the)) a proceeding must designate the party's 
attorney or other representative((—bater)) authorized to 
accept service on behalf of the party. 

(c) A party must file a written notice with the commis- 
sion and serve all parties to make any changes to ((the)) its 
designation of authorized (( 
written tetice tothe-commission, anda ecepy_ must be served 
er-each other partyin the _preeeeding—The party's initial 
pleading must alse -designate one person as-its representative 


te-accept service forthe party itself)) representative(s). 
(d) Attorneys or other authorized representatives who 


wish to withdraw from representing a party must file a sepa- 
rate written notice of withdrawal with the commission and 


serve all parties to the proceeding. 

(3) Unethical conduct is not permitted. Persons 
appearing in proceedings before the commission in a repre- 
sentative capacity must conform to the standards of ethical 
conduct required of attorneys before the courts of Washing- 
ton. Representatives are required to be familiar with, and 
conform to, the requirements of the rules of professional con- 
duct that are part of the Washington court rules. If any repre- 
sentative fails to conform to those standards, the commission 
may exclude the person from the proceeding, may report the 
ethical violation to any appropriate licensing authority, and 
may refuse to permit the person to appear before ((#)) the 
commission in a representative capacity in any future pro- 
ceeding. 

(4) Former employees. Former employees of the com- 
mission are subject to the provisions of RCW 42.52.080, 
which governs employment after public service. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-355 Parties—Intervention. (1) Petition 
to intervene. 

(a) Who may petition; when petitions must be filed. The 
commission strongly prefers written petitions to intervene 
from any person ((€)) who seeks to appear and participate as 
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a party in a proceeding before the commission other than the 
original parties ((to-any-proceedinge before the-commission)), 
commission staff, and public counsel((}+he-desivesto 
appearand_participate-as-a-party)). Written petitions to inter- 
vene should ((fHea-written petition forteavete-intervene)) be 
filed at least three business days before the initial hearing 
date or prehearing conference date, whichever occurs first. A 
person may petition orally for leave to intervene at the time of 
the initial hearing or prehearing conference, whichever 
occurs first, unless the commission requires written petitions 
to intervene in a notice prior to the first hearing or prehearing 
date. ((Fhe-commission may extend the period for fine 
timely _petittensto-intervene-)) 

(b) Late-filed petition to intervene. ((Ast¥)) The commis- 
sion may grant a sigs to ene made after Mie Uea 


o E e e e ce 


vee initial hearing or prehearing conference, 
whichever occurs first, only on a showing of good cause, 
including a satisfactory explanation of why the person did not 
timely file a petition to intervene. 

(c) Contents of petition. Any petition to intervene must 
disclose: 

(i) The petitioner's name and ((address-)) contact infor- 
mation as specified in WAC 480-07-360(3): 

(i1) The petitioner's interest in the proceeding((-)); 

(iii) The petitioner's ((pesitien(s})) position with respect 
to the matters in controversy((-)); 

(iv) Whether the petitioner proposes to broaden the 
issues in the proceeding and, if so, a statement of the pro- 
posed issues ((and-an-affidavit-or-dectaration)) that clearly 
and concisely sets forth the ((facts-supperting)) basis for the 
petitioner's ((#terestin-breadening)) proposal to broaden the 


issues((-)); and 


o Te name and (Gadea Or pelina onori ar 


AE ONENE Si A A 


)) contact information as 


reqttired by WAC 48007-3452} 

specified in WAC 480-07-360(3) of the persons the petitioner 
has authorized to act as the petitioner's representatives, 
including attorneys, if any. 

(2) Response. Parties may respond to any petition to 
intervene. Responses may be written((;)) or may be heard 
orally at ((a)) the prehearing conference or ((at)) hearing at 
which the commission considers the petition. A party's writ- 
ten response to a timely filed written petition to intervene 
((aaust)) should be filed and served at least two business days 
before the ((next)) prehearing conference or hearing ((date)) 
at which the commission will consider the petition, or at such 
other time as the commission may establish by notice. 

(3) Disposition of petitions to intervene. The commis- 
sion ((may)) generally will consider petitions to intervene at 
the prehearing conference or at the initial hearing((s-ee)) if 
the commission does not conduct a prehearing conference((s; 
ef; if Reser aA E E RA TRE 

: : è petition discloses). 
The presiding officer ae grant a petition to lence if the 
petitioner has a substantial interest in the subject matter of the 
hearing or if the petitioner's participation is in the public 


interest((the-presiding officer mayoraly erantthe petition 
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net's s participation in- accordance with ROW-34.05-443(3)), 


If the commission grants intervention, the petitioner becomes 
a party to the proceeding as an ((*))intervenor.((*)) The pre- 
siding officer may impose limits on an intervenor's participa- 


tion in accordance with RCW 34.05.443(2). 

(4) Dismissal of intervenor. The commission may dis- 
miss an intervenor from a proceeding at any time after notice 
and a reasonable opportunity to be heard if the commission 
determines ((atanytime)) that the intervenor has no substan- 
tial interest in the proceeding((-er+that)) and the public inter- 
est will not be served by the intervenor's continued participa- 
tion. 

(5) Interlocutory review by commission. The commis- 
sion may review a decision regarding a petition to intervene 
or dismissal of an intervenor pursuant to WAC 480-07-810. 


AMENDATORY SECTION (Amending WSR 06-16-053, 
filed 7/27/06, effective 8/27/06) 


WAC 480-07-360 Parties—Service and master ser- 
vice list. (1) Service defined. Service means sending or 
delivering, in accordance with RCW 34.05.010(19) and this 
tule, the following documents in an adjudicative proceeding: 

(a) Documents submitted to the commission for filing 
that must be sent or delivered to the parties in that proceed- 
ing; 

(b) Documents that are not submitted to the commission 
for filing but that are formally exchanged between parties 
(e.g., data requests and responses); or 

(c) Orders, notices, or other documents the commission 
enters or issues that must be sent or delivered to the parties or 
to any other persons to whom service may be required. 

(2) Designation of person to receive service. Each 
party in an adjudicative proceeding must designate at least 


one person to receive service of documents relating to the 
adjudication. A party may designate more than one person to 


receive electronic service subject to any limits the presiding 
officer may establish on the number of persons each party 
may designate. Service on the person or persons who a party 
has designated as its representative(s) is valid service upon 
the party, except as provided by law. 

(3) Contact information. In its initial filing in the adju- 
dicative proceeding, each party or person seeking to become 
a party must designate the individuals to receive service on 
behalf of the party or person and must supply the following 
information about each such individual: 

(a) Name; 

(b) Mailing address; 

(c) Telephone number; 

(d) E-mail address; and 

(e) Relationship to party (e.g., counsel, executive direc- 


tor, etc.). 
(4) Master service list. The commission will maintain a 
master service Hi for sach AA E proceeding: Cat 


website) The commission will include an initial master ser- 
vice list as an appendix to the prehearing conference order, if 
any, in the proceeding and will maintain a current master ser- 
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vice list on the commission's web site as a separate document 
under the docket number for the proceeding. Parties must 
provide written notice to the commission and the other par- 
ties of any changes to the master service list. 

(5) Contents of master service list. The master service 
list will contain the ((name,matine address_e-mattaddress, 
telephone number_and fax number-ef)) contact information 


for each party to t 


sons_torecetve service in accordance with WAC 480-97 
459-)) designated representative(s) for service. If the com- 
mission requires both paper and electronic service, the master 
service list will identify the one person representing each 
party who must be served paper copies in addition to elec- 
tronic service. 

(6) Electronic service required. 

(a) Each party must serve documents by delivering elec- 
tronic copies to each person on the master service list. Unless 
otherwise required by law, a party need not deliver a paper 
copy of the documents to any other party to perfect service 
but may serve a paper copy of any documents in addition to 
the electronic copies on a party that requests a paper copy. 

(b) The commission will only serve documents electron- 
ically on each party's designated representatives, except as 
required otherwise by law. To the extent a statute requires a 
party's agreement to electronic service, the commission pre- 
sumes that by participating as a party to an adjudicative pro- 
ceeding, each party agrees to electronic service of all docu- 
ments in that proceeding, including orders and notices the 
commission serves, unless the party states on the record at or 
before the initial prehearing conference or the hearing, 
whichever occurs first, that the party does not agree to elec- 
tronic service. If a party lawfully insists on paper service, the 
commission will serve all documents electronically and also 
will serve on that party the paper documents the applicable 
statute requires be served in paper form. 

(7) When service is deemed complete. Unless other- 
wise ordered by the commission in a particular proceeding, 
service is complete when the document being served has 
been verifiably sent to the recipient's designated e-mail 
address. Parties serving documents should maintain records 
of documents sent by e-mail and, to the extent practicable, 
should confirm successful delivery. 

(8) Certificate of service. Each submission of one or 
more documents for filing to meet_a single deadline in an 
adjudicative proceeding must include a certificate of service 
that states substantially as follows: 


"I hereby certify that I have this day served [name of docu- 
ment(s)] upon all parties of record in this proceeding, by 
electronic transmission to the e-mail address(es) of each 
party or party representative listed in the commission's 
master service list for this docket." 


Dated at 


(Signature of person who served the document) 


Proposed 


[26] 


Washington State Register, Issue 16-24 


Reviser's note: The brackets and enclosed material in the text of the 
above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 


NEW SECTION 


WAC 480-07-365 Filing documents in adjudicative 
proceedings. (1) Scope of rule. The requirements in this sec- 
tion are in addition to the general requirements for submitting 
documents to the commission in WAC 480-07-140 and any 
requirements in a specific adjudication. The commission will 
not consider documents to be filed until all applicable 
requirements are satisfied. 


(2) Electronic filing is required. Except as otherwise 
required by these rules or other law, documents filed in an 
adjudicative proceeding must be submitted electronically 
using the commission's records center web portal no later 
than 5:00 p.m. on the date the documents are required to be 
filed unless the commission establishes an earlier time. 


(a) Submissions exceeding size limitations. If the submis- 
sion exceeds the size limitations of the commission's web 
portal, the submission will be timely if the documents are 
submitted by 5:00 p.m. through one of the options specified 
in WAC 480-07-140(5). 

(b) Exact copy. Any paper copies of the document the 
commission requires by rule or order must conform exactly 
in form and content to the electronic version. 


(c) Simultaneous delivery to all parties and presiding 
officer. All electronic documents submitted to the commis- 
sion through the web portal or by e-mail on a filing deadline 
date must be delivered to all parties and the presiding admin- 
istrative law judge by e-mail at the same time the documents 
are submitted to the commission or immediately thereafter. 
Copies intended for the presiding administrative law judge 
must be sent to the judge's individual e-mail address. Submis- 
sions should not be sent directly to the commissioners. 


(3) Exception for documents offered and received at 
hearing. When authorized by the presiding officer, a docu- 
ment may be officially received for purposes of an adjudica- 
tive proceeding when the presiding officer receives the docu- 
ment for the record at a hearing. The commission's receipt of 
the document for filing is contingent on submission of elec- 
tronic copies as required in this section by 5:00 p.m. on the 
next business day, unless the presiding officer establishes a 
different submission deadline. 


(4) Failure to file required copies. If a person fails to 
file the required types of electronic copies of a document and 
any required paper copies of a document, the commission 
may reject the filing or may require the person to file the 
required electronic and paper copies. The commission will 
not consider the document to be officially filed until the com- 
mission receives all required copies. 


(5) Service required. Submission of any document with 
the commission for filing in an adjudicative proceeding is not 
complete until the party submitting the document has served 
all other parties to the proceeding pursuant to WAC 480-07- 
360. 
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AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-370 Pleadings—General. ((G))) Types 
of pleadings permitted. Pleadings include, but are not nec- 
essarily limited to, formal complaints, ((petitiens;)) answers 
to complaints, petitions, responses to petitions, replies, 
((counterclaims,answers_toe-counterclaims._eress-claims, 
answers_te-cross-claims, third party_complaints_answersto 
third-party-comptaints,)) applications for authority, ((and)) 
protests, and objections. The commission may allow other 
pleadings upon written motion or on the commission's own 
motion. 

((€a})) A) Formal complaints. 

((@)) (a) Defined. ((*))Formal complaints((*)) are com- 
plaints filed in accordance with RCW 80.04.110 ((aad)) or 
81.04.110, complaints filed under RCW 80.54.030, and com- 
mission complaints in proceedings designated by the com- 
mission as formal commission proceedings. For purposes of 
this rule, a formal complaint does not include an informal 
complaint filed pursuant to WAC 480-07-910 or a commis- 
sion complaint and order suspending a rate increase or other 
tariff filing. 

((65)) (b) Contents. A formal complaint must be in writ- 
ing and must clearly and concisely set forth the ((greundés))) 
grounds for the formal complaint ((and)), the relief requested, 
and the commission's jurisdiction to commence an adjudica- 
tion and grant the requested relief. A formal complaint must 
state: 

(((43)) (Gi) The complainant's name and address (ofthe 


comptlainant)) and the (( 
: )) contact information 


for the individuals to receive service on behalf of the com- 
plainant as required under WAC 480-07-360(3); 

((€B))) Gi) The full name and address of the person com- 
plained against, which should be the name and address con- 
tained in the commission's records if the respondent is a pub- 
lic service company; 

(©) Gii) Facts that constitute the basis of the formal 
complaint and requested relief, including relevant dates; 
(and 

€D))) (iv) Citations to ((relevant)) statutes or commission 
rules((- 


4D Proceedings under REV 8004116-0r 1.04410 
proceedings ander RCW 80-04 110 of 81.04 110 the provi 


(b))) the complainant alleges that the respondent has vio- 
lated and that provide the commission with jurisdiction to 
resolve the complaint and grant the relief the complainant 
requests; and 

(v) Facts and law sufficient to demonstrate that the com- 
plainant has complied with all other prerequisites including, 
but not necessarily limited to, the requirements in RCW 
80.04.110 or 81.04.110, if applicable. 

(2) Answer to formal complaint. 

(a) Defined. A pleading responding to a formal com- 
plaint is an answer. 

(b) Timing. If the commission decides to commence an 
adjudicative proceeding on its own complaint or in response 
to_a formal complaint brought by another person, the com- 
mission will serve the complaint on the respondent. A 
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respondent must file any answer to a formal complaint, 
whether required or optional, within twenty days after the 
commission serves the complaint or such other time as the 
commission specifies in the notice accompanying the com- 
plaint. 

(c) When required. A named respondent must file an 
answer to a complaint brought by any party other than the 


(d) When optional. A party may file an answer to a com- 
plaint brought by the commission. 


(e) Content. Answers must include the following infor- 
mation: 


(i) The name and contact information of the respondent 
and the individuals to receive service on behalf of the respon- 
dent as required under WAC 480-07-360(3): 

(ii) Admissions or denials, specifically and in detail, of 
all material allegations of the formal complaint; and 

(iii) Full and complete disclosure of the respondent's 
affirmative defenses, if any. 

(3) Petitions. 

((@)) (a) Defined. ((Exeept for format 

s)) All original plead- 
ings that seek relief other than formal complaints and appli- 
cations as defined in this section and all pleadings that seek 
relief from a commission order, are ((“))petitions.((“Exam- 


tions-for-accountinge orders petitions-forerossingoralter- 
ation-of rattread crossings ides REW St 53-036 and 
$4+53-060-and petitions_fer exemptions from orawatrerof 
commission rules._Petitiens that seek relef froma _cenunis- 


ston-orderinchide petitions for administrative review_ofan 
initia_order,_petitions_tor+reconsideration of atinatorder, 
petitions_fer rehearing of atinatl order_and petitions forstay- 
efthe-effectiveness-of anal order-)) The commission may 
undertake an action that would be the proper subject of a 
party's petition, such as authorizing exemption from a com- 
mission rule, without receiving a petition from a party. The 
commission will provide written notice and allow for appro- 
priate process when it acts in the absence of a party's petition. 

((@¥)) (b) Contents. A petition must be in writing and 
must clearly and concisely set forth the ((groundés})) grounds 
for the petition ((and)), the relief requested, and the commis- 
sion's jurisdiction to grant the requested relief. A petition 
must state: 


(( itioner 


@Ð) G) For original petitions, the name and contact 
information of the petitioner and the individuals to receive 
service on behalf of the petitioner as required under WAC 
480-07-360(3) if the petitioner is requesting that the commis- 
sion commence an adjudicative proceeding in response to the 

(ii) Facts that constitute the basis of the petition and 
requested relief, including relevant dates; and 


's-atterney_orother representa- 
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(€&€) Gii Citations to ((relevant)) statutes or commis- 
sion rules that provide the commission with jurisdiction and 
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which the commission will grant only upon a showing of 
good cause. 


authority to grant the requested relief. 


(((e}-4#swer-toformeaLcomplaintor petition: 


Defined -+esponsete-a formal complaint or petition 
is-an-answer_Answersmustadmitoerdeny specifically, andn 
detatl all material allegations of the formal complaint orpett- 


Separately state and er each allirmative defense 


n Wid ered A-named respondent must flean 
answerto-a-complaint brought by any_party_otherthanthe 
commission: 


> 


((@¥)) (b) Motion for permission to reply. A party that 
wishes to ((respend)) reply to an answer or response must file 
a motion requesting permission to reply within five business 
days after the respondent serves the answer ((is-served- 
Metiens fer permission te reply should address)) or response. 
The motion must explain why a reply is necessary including, 
but not necessarily limited to, whether the answer or response 
raises new ((material)) facts or legal argument requiring ((a 

)) a reply ((is-neees- 
sary)). A party ((may)) should file a proposed reply as an 
attachment: to its motion. Ke 


mission will set the time for fling the reply 5) The motion is 
deemed denied unless the commission grants ((@)) the motion 


answerinanyease, but an-answerimay not be fed in 


sien-expresshy requests-an- answer -be-filed. 


desires) respond-to-a petition mss Ble he Seance within 


twenty _-days-after the petition is filed_the presiding officer 
I establisktho esa nte S 


+ ae Peds i 16 
befHed- 

1) (4) Response to a petition. 

(a) Defined. A pleading responding to a petition is a 
response. 

(b) Timing of response. Responses to a petition must be 
filed within twenty days after the petition is filed unless the 
commission or these rules establish a different deadline or the 
petition seeks commission action that the commission gener- 
ally considers taking at an open public meeting (e.g., an 
accounting petition). Responses to petitions the commission 
considers at an open meeting should be filed no later than 
three business days before that open meeting. The presiding 
officer will establish the time for responses to interlocutory 
petitions in an adjudicative proceeding. 

(c) When permitted. Any person directly affected by an 
original petition may file a response. Any party to the adju- 
dicative proceeding may file a response to a petition filed in 
that proceeding except as otherwise provided in this chapter 
or a commission order. 

(d) Content. Responses must include the following infor- 

(i) For original petitions, the name and address of the 
respondent and the individuals to receive service on behalf of 
the respondent as required under WAC 480-07-360(3) if the 
respondent seeks to become a party to any adjudicative pro- 
ceeding the commission commences in response to the peti- 
tion; 

(ii) All legal and factual bases that support the respon- 
dent's position either to grant or deny the petition. 

(5) Reply to an answer or response. 

(e) (a) Defined. The pleading responding to an answer 


or response is a ((*))reply.((*)) A party must not file a reply 
without ((autherizatien)) permission from the commission, 
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((for-permissiente+reply)) within five business days after 
(fing itis-deemeddenied)) the movant files it. 

((G#H)) (c) Commission direction or invitation for a 
reply. The commission may require or invite a party to file a 
reply. 

((€e))) (6) Application. An ((*))application((*)) is a 
request for ((authertty;)) a license, ((eF@)) certificate ((authe- 
rizing-a-person)), permit, or other authority to provide a ser- 
vice regulated by the commission((—Fhetermatso-neludes)) 
or a request to transfer or amend any such authority((-Heense,; 


D) 

(7) Protest. ((A)) Persons who assert((s)) that ((#s)) their 
interests would be adversely affected if the commission 
grants an application ((#s-granted)) other than an application 
for auto transportation service pursuant to WAC 480-30-096 
may file a ((“))protest.((“)) A protest to an application must 
conform to the requirements of any ((spec#at)) rules that 
apply to the type of application ((beimg-pretested)) the person 
is protesting. A protestant must serve a copy of the protest 
((apen)) on the applicant. 

(8) Objection. Persons who assert that their interests 
would be adversely affected if the commission grants an 
application for auto transportation service pursuant to WAC 
480-30-096 may file an objection. An objection must con- 
form to the requirements of WAC 480-30-116. The objector 
must serve a copy of the objection on the applicant. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-375 Motions. (1) Defined. Except for 
pleadings identified as petitions under these rules, a party's 
written or oral request for commission action in the context of 
an adjudicative proceeding is a (€))motion. ((—Persons-whe 
file motions-aretmeovants'_ormeoving parties.")) Motions 
should be in writing unless made on the record during a hear- 
ing ((sessien)) before the presiding officer. The commission 
may take or require an action that would be the proper subj ect 
of a party's motion((-sueh-asthe rejection-of 
dence)) without receiving a motion from a party. The com- 
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mission will provide oral or written notice prior to taking or 
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AMENDATORY SECTION (Amending WSR 06-16-053, 


requiring such action and allow for appropriate process when 
it acts in the absence of a party's motion. The commission 
recognizes four basic categories of motion: 


(a) Dispositive motions. Dispositive motions request that 
the commission ((te-determine)) terminate a proceeding, 
resolve one or more of the substantive issues presented in 
((a)) the proceeding, or ((te)) terminate a party's participation 
in the proceeding. ((Examples-ofdispesitivemotions—are 
motions-to-dismiss-alt er part ef a_complaint, petition or 


determination (see WAC 480-07-3802))- and motions te-dis- 
‘ ; WAC_480-07-355 1 480-07 
450)orfindapartyndefaultHsee-WACA80-074590})) 


(b) Procedural motions. Procedural motions request 
((establishment-of er-modificationste)) that the commission 
establish or modify the process or the procedural schedule in 


a proceeding. ((Examples-ef proceduralmetions-aremetions 


fer-continuance_tsee- WAC 480-07 385) motions fer exten- 
siens-oftimetsee WAC 480-07-385)_and motionste-reepen 
the record (see WAC 480-07-830},)) 


(c) Discovery motions. Discovery motions are requests 


to ((premete-ortmit)) resolve disputes concerning the 


exchange of information among parties during the discovery 


ae of a Broce tins, ines PRT A PA 


fob menon O eon ENAC 190-0735) ad 
i i =)) 
(d) Evidentiary motions. Motions related to evidence are 
Eoo to limit or add to the ea record ina a piocest 


(2) Written motions must be filed separately. Parties 
must file motions separately from any pleading or other com- 
munication with the commission. The commission will not 
consider motions that are merely stated in the body of a 
pleading or within the text of correspondence. The commis- 
sion may refer to the Washington superior court rules for civil 
proceedings as guidelines for handling motions. 

(3) Oral motions. A party may ((bring)) make an oral 
motion during a hearing, unless foreclosed from doing so by 
tule or in the presiding officer's discretion. The presiding 
officer will provide an opportunity for other parties to 
respond to any oral motion. The presiding officer may require 
that an oral motion be reduced to writing and may provide an 
opportunity for written response. 

(4) Responses to written motions that are not disposi- 
tive or do not seek a continuance. A party ((whe)) that 
opposes a written motion, other than a dispositive motion 
((€) governed by WAC 480-07-380((})) or a motion for con- 
tinuance ((€)) governed by WAC 480-07-385((})), may file a 
written response within five business days after the motion is 
served, or may make an oral or written response at such other 
time as the presiding officer may set. 


filed 7/27/06, effective 8/27/06) 


WAC 480-07-380 Motions that are dispositive— 
Motion to dismiss; motion for summary determination; 
motion to withdraw. (1) Motion to dismiss. 

(a) General. A party may move to dismiss another 
party's claim or case on the asserted basis that the opposing 
party's pleading fails to state a claim on which the commis- 
sion may grant relief. When ruling on such a motion, the 
commission will consider the standards applicable to a 
motion made under ((CR42-(6}(6) and+2fe} ofthe)) Wash- 
ington superior ((ceurt's-civi +ulesnrutineonamotion 
madeunderthis-subsection)) court civil rule 12 (b)(6) and 
12(c). If a party presents an affidavit, declaration, or other 
material in support of its motion to dismiss((-and-the material 
is netexchided by the commission)), the commission will 
treat the motion as one for summary determination as pro- 
vided in subsection((s+2)-end-8))) (2) of this section unless 
the commission rules on the motion without relying on the 
material. 

(b) Time for filing motion to dismiss. A party that 
opposes a pleading must file any motion directed to the 
pleading no later than the time the responsive pleading is due, 
or within twenty days after the pleading is served, whichever 
time is less, unless the party shows good cause for delay. Fil- 
ing a motion to dismiss a pleading((;)) or seeking a similar 
remedy((;)) does not extend the time for answering the plead- 
ing. 

(c) Response. A party ((whe)) that opposes a written 
motion to dismiss may file a response within ten days after 
service of the motion, or at such other time as ((may—be-set 
by)) the commission ((er-the-presidine-_officer—The-commis- 
ston-may_atew oral areument 


)) may set. 
(2) Motion for summary determination. 


(a) General. A party may move for summary determina- 
tion of one or more issues if the pleadings filed in the pro- 
ceeding, together with any properly admissible evidentiary 
support (e.g., affidavits, declarations, fact stipulations, or 
matters of which the commission may take official notice 
((maybetaken))), show that there is no genuine issue ((as+te 
any)) of material fact and that the moving party is entitled to 
judgment as a matter of law. ((-censidering)) When ruling 
on such a motion ((madeanderthis-subsection)), the commis- 
sion will consider the standards applicable to a motion made 
under ((CR-S6-0f the)) Washington superior ((eeurt's)) court 
civil rule((s)) 56. 

(b) Time for filing motion for summary determination. A 
party must file any motion for summary determination at 
least thirty days before the next applicable hearing ses- 
sion((;)) unless the commission establishes by order a differ- 
ent ((speeifie)) date for any such motion to be filed. 

(c) Response. A party ((#he-answers)) must file any 
answer to a motion for summary determination ((mustftets 
answer)) and any cross-motion for summary determination 
within twenty days after the movant serves the motion ((is 
served,)) unless the commission establishes a different ((spe- 
etfie)) filing date ((fere+respensete-befiled)). 

(d) Continuance not automatic. Filing a motion for sum- 
mary determination will not automatically stay any scheduled 
procedures. The commission may order a continuance of any 
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procedure and may order that an oral or written response to a 
motion for summary determination be made at a time that is 
consistent with any established hearing schedule in the pro- 
ceeding. 

(3) Motion to withdraw. 

(a) General. Once the commission has issued a hearing 
notice or otherwise commenced an adjudicative proceeding 
pursuant to chapter 34.05 RCW, a party may withdraw from 
((a)) that proceeding, or may withdraw the party's tariff, com- 
plaint, petition, or application on which a proceeding is 


based, only upon permission granted by the commission in 
response to a written motion ((#: 


Ce a the 


to Seer 34.95 RCW)), The aoln usi 


include any settlement or other agreement pursuant to which 
the party is seeking withdrawal. 

(b) Response. No party may file a response to a motion to 
withdraw unless the commission authorizes a response. The 
commission will grant such a ((partys)) motion ((to-withdraw 
frem-a-preceeding)) when the ((party's)) requested with- 
drawal is in the public interest. A company need not file a 
motion to withdraw a tariff filing after the commission has 
entered a complaint and order suspending that tariff but 


before the commission commences an adjudicative proceed- 
ing. In such circumstances, the company need only file a 


written notice that it is withdrawing that filing. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-385 Motion for continuance((-pest- 
ponement,orextension-oftime)) or suspension. (1) Defini- 


tions. 


(a) ((*Continuance;means)) A continuance is any post- 
ponement of a deadline established by commission rule or 
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unless it is inconsistent with the public interest or the com- 
mission's administrative needs. 


(b) Suspension. A party may request that the commission 


suspend the procedural schedule through a letter or e-mail to 
the presiding administrative law judge if the party accurately 
represents that all other parties either join or do not oppose 
the request. The commission will grant such a request unless 
it is inconsistent with the public interest or the commission's 
administrative needs. 

(3) Timing. 

(a) Written motion for continuance. A party must file and 
serve any written motion for continuance other than an 

agreed request. at t least dive Business eee pirt to Dane deadline 
((a whieh 5 g g 5 
motion by_means at SHSHEE HS ree Ha shige oE the 
next-business-day-afterfing)) the party requests to continue. 
Parties must file any written response to the motion within 
three business days after the motion is served((-er-twe-days 
‘ he deadlinethati kte] Boe dit 


ts-earler—Parties may orally respendawhen «hearing session 
ts-held prior tothe stated deadine for aiw+itten response) ) 
unless the commission establishes a different date for 
responses. Parties should submit an agreed request for contin- 
uance in writing at least two business days prior to the dead- 
line the parties request to continue. 


(b) Oral request for continuance. A party must make any 
oral request for continuance on the record in a proceeding at 
least two business days prior to the deadline ((aste-whieh+the 
eontinuanceisrequested)) the party seeks to continue. The 
commission will permit oral responses at the time the oral 
request is made. 

(c) ((Fhe-cemmissieon-may consider requests _for-centit 
the requester-demonstrates_ good cause that prevented a 
timehyrequest.)) Request for suspension. A party should 


request that the commission suspend the procedural schedule 
at least five business days prior to the next scheduled dead- 


order or any extension of time to comply with such a dead- 
line. 


(b) (¢ 
-")) A suspension holds all procedural dead- 
lines established by the commission in abeyance pending fur- 
ther commission action. 


(2) Procedure. 


(a) Continuance. Any party may request a continuance 
by oral or written motion. The commission may require a 


confirmation letter or e-mail if a party makes an oral request. 
The presiding officer may rule on such motions orally at a 
prehearing conference or hearing session, or by ((tetter;)) 
written notice((;)) or order. The commission will grant a con- 
tinuance if the requesting party demonstrates good cause for 
the continuance and the continuance will not prejudice any 
party or the commission. A party may request a continuance 
by e-mail to the presiding administrative law judge if the 
party accurately represents that all other parties either join or 
do not oppose the request. The commission will grant such a 


((timeby)) request ((teavhich al parties-expresshy agree)) 


" 


Proposed 


line in that schedule. 


(4) Date certain. The commission will grant continu- 
ances only to a specified date. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-390 Briefs; oral argument((;-findines 
and-eorehisions)). The commission may permit or require 
the parties to a proceeding to present their arguments and 
authority ((eraHy)) in support of their positions after the con- 
clusion of any evidentiary hearing. Such a presentation may 
be in the form of written briefs, oral argument at the close of 
the hearing, ((by-writter_brie£)) or both. ((Fhe-commissien 


maytequire-partieste- fle proposed findines-of fact and-coen- 
elasions-oftaw. Fe Hest Det HISOR aie ee eT 
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AMENDATORY SECTION (Amending WSR 08-18-012, 
filed 8/22/08, effective 9/22/08) 


WAC 480-07-395 Pleadings, motions, and briefs— 
Format requirements; citation to record and authorities; 
verification; errors; construction; amendment. (1) For- 
mat. All pleadings, motions, and briefs must meet the follow- 
ing format requirements: 


(a) ((Paper—sizes—tegtbitity; margins: AH pleadings; 


preferred) 842 neh paper: 

Presentedin)) Appearance. 

(i) Text must be double-spaced, 12-point((;)) type, and in 
palatino, times new Roman, or an equally legible serif font, 
with footnotes in the same font and of at least 10-point type((- 

-Presentedsvith)): 

(ii) Each paragraph((s)) must be numbered((- 


(iii) Margins must be at least one inch from each edge of 
the page((- 

Deeuments that are-electrontealty fitedunust meet these 
requirementswhen-printed)): and 

(iv) Any required paper copies must be submitted on 
three-hole punched, 8 1/2 x 11 inch paper. 

(b) Length. Pleadings, motions, and briefs must not 
exceed sixty pages ((¢))exclusive of table of contents, table of 
authorities, signature blocks, exhibits, appended authorities, 
supporting affidavits or declarations, and other docu- 
ments((})). The presiding officer may alter the page limit((; 


either shortening _ortenethenine the mimber of pages 
altewed-considering)) to accommodate the number and com- 


plexity of the disputed issues presented for commission reso- 
lution. 

(c) Organization. Every pleading, motion, and brief must 
be organized as follows: 

(i) Caption. The commission notice initiating an adju- 
dicative proceeding will include a caption that parties must 
use for all pleadings, motions, and briefs they file in that pro- 
ceeding. Pleadings that request that the commission initiate 
an adjudicative proceeding should include a preliminary cap- 
tion. At the top of the first page must appear the phrase, 
(Gc 
mission-")) "BEFORE THE WASHINGTON UTILITIES AND TRANS- 
PORTATION COMMISSION." On the left side of the page, the 
((eaption)) name of the proceeding must be set out as either 
"[Name], Complainant, v. [Name], Respondent." for a formal 
complaint or((4fne-eaption-exists,the foloewing-)) "In the 
matter of the ((feemplaint)) [petition, ((metien,)) applica- 
tion, etc.((}))] of ((€)[Name of the pleading party((}))] for 
((€) identify relief ER " On the right side of the 
page((;-eppesite the caption, the pleading party)) for all 
pleadings, the caption must include the docket number if one 
has been assigned, ((#dentt#)) the name of the party submit- 
ting the document, and the name of the document (e.g., ((peti- 
tion motion answer, reply, ete. of fele of party: Ee pete 


more-than-one-party-has-the-same-role in-the-proceeding))- 


“petition fer-an-accountine order: "motion for contin 
ance)) staff motion for continuance). 
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(ii) Body of pleading. ((Fhe-body—of*he)) A pleading 
be-setoutintumbered _paragraphs- 


must (( )) include the fol- 
lowing information: 

(A) The ((ftst-paragraph—must-statethe)) pleading 
party's name and ((address-andifitisthe-party's)) the nature 
of the pleading, and an initial pleading((the name-and 
address-of)) also must include the contact information as 
specified in WAC 480-07-360(3) for the party and its repre- 
sentative, if any((—Fhe-second-paragraph-must-state)): 

(B) All rules or statutes that the pleading puts in issue((- 


)): 

(C) A statement of facts ((rełedpon)) on which the 
party relies in a form ((simiar)) comparable to complaints in 
civil actions before the superior courts of this state((—Fhe 
concluding paragraphs-muststate)); and 

(D) The relief the pleading party requests. 

(iii) Body of motion. A motion must include the follow- 
ing information: 

(A) ((Reliefrequested-)) A statement of the specific 
relief the movant requests that the commission ((is-requested 
te)) grant or deny((-)): 

(B) ((Statement-offaets-)) A succinct statement of the 
facts that the ((meving-party)) movant contends are material 
to the requested remedy((-)); 

(C) ((Statement-of issites:)) A concise statement of the 
legal issue or issues ((#pen)) on which the movant requests 
the commission ((#s-requested)) to rule((-)); and 

D) (Evidence reliedupon:)) Any evidence on which the 


relied. upen aut be Specified) If a a relies on ‘ie 
tions, affidavits, deposition transcripts, or documentary evi- 
dence, the party must specify those documents, quote the 


cited material verbatim ((er)), and attach a ((phetecepy)) 
copy of relevant pages to ((an-affidayit)) a declaration that 
identifies and verifies the documents. Parties should high- 
light or otherwise clearly identify the portions of the cited 
evidence ((#per)) on which they place substantial reliance. 
(iv) Body of brief. Unless excused by the presiding offi- 
cer, the parties must include in their briefs that exceed ten 
pages in length a table of contents in outline format. ((Fhe 


commission may require parties te-orcanize their briefs. 


according to-a- commen outine-the presiding officer, in con- 
eommen outine taking inte account the issues it the pro- 
ceeding the- parties! 
needs-)) The conclusion of any brief must state the relief the 
party requests. 

(v) Citation to record. Portions of the record relied on or 
quoted in the body of a brief must be cited using footnotes. 

(A) Transcript. Transcript references should be as fol- 
lows: [witness's surname], TR. [page]:[line(s)]. If the tran- 
script reference spans multiple pages, the reference should be 
as follows: [witness's surname], TR. [page]:[line] - 
[page]:[line]. Examples: Smith, TR. 21:5-14; Jones, TR. 
356:4 - 357:21. 

(B) Exhibits. Exhibits must be marked as required under 
WAC 480-07-460, and references to those exhibits should be 
as follows: Exh. ((Ne-)) [((#nsert)) number ((assigned at hear 


ing))]. In the case of prefiled testimony offered or received as 


Proposed 


WSR 16-24-061 


an exhibit, page ((nemberts})) numbers, line ((Hamberts))) 


numbers, and the witness's surname should be added follow- 
ing the style specified in this section for transcript references 
(e.g., Smith, Exh. ABS-1T at 21:15-17). In other exhibits, 
references to ((pagefs},Hrets})) pages, lines for text, ((rewfs} 
and-eohimnts))) rows and columns for tables, or other spe- 
cific references may be added in addition to the sponsoring 
witness's surname, if applicable, to clarify the information 
cited (e.g., Smith, Exh. ABS-5 at 12, Table 2). 


(vi) Citation to authority. Parties must use the citation 
formats specified in the current edition of the style sheet of 
the Washington supreme court reporter of decisions. The pre- 
siding officer may require parties to file copies of the text of 
authorities that are cited in parties' briefs and upon which par- 
ties place substantial reliance. Unless excused by the presid- 
ing officer, parties must include a table of cited authorities, 
with the full citation of each reference and its location in the 
brief. 


(vii) Attachments or appendices. If a party attaches more 


than ((twe)) one attachment((s)) or ((appendices)) appendix 
to a pleading, the party must ((individuatty)) separate the 
body of the brief and each attachment((s-by¥)) or appendix in 
any required paper copies with a tabbed blank sheet((s-with 
tabs)) of paper. 

(2) Verification. All pleadings and motions, except 
complaints brought by the commission or matters raised by 
the commission on its own motion, must be dated and signed 
either by ((atieast-ene-attorney-or)) a party representative of 


record in his or her individual name((;-stating -his-or her 
address)), or by the party, if the party is not represented. Par- 


ties ((whe)) that are not represented by an attorney must 
include a statement in any pleading that the facts asserted in 
the pleading are true and correct to the best of the signer's 
belief. Parties ((whe)) that bring ((eertain)) complaints under 
RCW 80.04.110 or 81.04.110 ((that-chaHenge)) challenging 
the reasonableness of the rates or charges of ((farisdictional)) 
utilities the commission regulates must provide additional 
verification as specified in those statutes. 


(3) Errors in pleadings or motions. The commission 
may return a pleading or motion to a party for correction 
when the commission finds the pleading or motion to be 
defective or insufficient. The commission may disregard or 
correct obvious typographical errors, errors in captions, or 
errors in spelling of names of parties. 


(4) Liberal construction of pleadings and motions. 
The commission will liberally construe pleadings and 
motions with a view to effect justice among the parties. The 
commission will consider pleadings and motions based pri- 
marily on the relief they request_and will not rely solely on 
the name of the document. The commission, at every stage of 
any proceeding, will disregard errors or defects in pleadings, 
motions, or other documents that do not affect the substantial 
rights of the parties. 


(5) Amendments. The commission may allow amend- 
ments to pleadings, motions, or other documents on such 
terms as promote fair and just results. 


Reviser's note: The brackets and enclosed material in the text of the 


above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 
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AMENDATORY SECTION (Amending WSR 06-16-053, 
filed 7/27/06, effective 8/27/06) 


WAC 480-07-400 Discovery. (1) General. 

(a) No limitation on commission authority to audit and 
inspect. Nothing in this section imposes any limitation on the 
commission's ability to audit or obtain the books and records 
of public service companies, or ((the)) public service compa- 
nies' obligation to provide information to the commission, 
whether or not in the context of an adjudicative proceeding. 

(b) Informal discovery procedures. Parties in an adju- 
dicative proceeding may agree to informal discovery proce- 
dures in addition to, or in place of, the procedures contained 
in this section. 

(c) Definitions. For purposes of WAC 480-07-400 
through 480-07-425, the following terms have the following 
meanings: 

(i) Party. Any party as defined by WAC 480-07-340. 

(ii) Data. As used in this section, (())data((+4#means)) is 
information of any type, in any form. 

(iii) Data request. A party's written request that calls for 
another party to produce data in connection with an adjudica- 
tive proceeding is a ((“))data request.((*)) Generally, data 
requests seek one or more of the following: Existing docu- 
ments((;)); an analysis, compilation, or summary of existing 
documents into a requested format((;)); a narrative response 
((explaining-a)) describing a party's policy, practice, or posi- 
tion((-era-deeument,)); or the admission of a fact asserted by 
the requesting party. If a party relies on a cost study, ((#4s 
expectedthat)) model, or proprietary formula or methodol- 
ogy, the party ((wH})) must be willing, on request, to rerun or 
recalculate the study, model, formula, or methodology based 
on different inputs and assumptions, subject to the standards 
in subsection ((G})) (3) of this section. The commission oth- 
erwise will not order a party to respond to a data request that 
((seeks-preduction_ofanewceststudy)) would require cre- 
ation of new data or documents unless there is a compelling 


need for such A EEE information. 


€9)) Bench request. A request for data made by or on 
behalf of ((the)) a a ise officer i is a ((*))bench request.((# 
are—deseribed +n WAC 


480-07-4140-)) 

(2) When discovery available. 

(a) Subpoenas always available. Subpoenas are avail- 
able as a means of discovery as provided in Title 80 or 81 
RCW and chapter 34.05 RCW. 

(b) When other discovery methods available. If the com- 
mission finds that an adjudicative proceeding meets one of 
the following criteria, the methods of discovery ((deseribed 
in-subsections_)f(e}Gid through _vb_of this-seetion-_and in 
WAC480-07-440-and)) set forth in WAC 480-07-405 


through 480-07-415 will be available to parties: 
(i) Any pecans PON a cranes in mie rate e levels 
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4#4)) a public service company; 

(ii) Any complaint proceeding involving claims of dis- 
criminatory or anticompetitive conduct, unjust or unreason- 
able rates, or violations of provisions in Title((s)) 80 ((and)) 
or 81 RCW; or 

((@¥9)) Gii) Any proceeding in which the commission, in 
its discretion, determines that the needs of the case require 
the methods of discovery specified in this rule. 


(3) ((Frequeney,extentand)) Scope of discovery. 


((Data-+requests)) Discovery must seek only information that 
is relevant to the issues in the adjudicative proceeding or that 


may lead to the production of information that is relevant. A 
party may not object to ((a-data+request)) discovery on 
grounds that the information sought will be inadmissible at 
the hearing, if ((the)) that information ((sewght)) appears rea- 
sonably calculated to lead to discovery of admissible evi- 
dence. Parties must not seek discovery that is unreasonably 
cumulative or duplicative, or is obtainable from some other 
source that is more convenient, less burdensome, or less 
expensive. A discovery request is inappropriate when the 
party seeking discovery has had ample opportunity to obtain 
the information ((sewght)) the party seeks or the discovery is 
unduly burdensome or expensive, taking into account the 
needs of the adjudicative proceeding, limitations on the par- 
ties' resources, scope of the responding party's interest in the 
proceeding, and the importance of the issues at stake in the 
adjudicative proceeding. Discovery through data requests or 
otherwise must not be used for any improper purpose, such as 
to harass or to cause unnecessary delay or needless increase 
in the costs of litigation. The commission may impose sanc- 
tions for abusive discovery practice. 

(4) Schedule. The commission may establish and set 
forth in a prehearing order a schedule for discovery. Any 
such schedule will provide deadlines sufficient to allow a 
timely opportunity for responses and for disputes to be 
resolved. The presiding officer may impose or modify time 
limits to the extent necessary to conform to the commission's 
hearing schedule. 


AMENDATORY SECTION (Amending WSR 06-16-053, 
filed 7/27/06, effective 8/27/06) 


WAC 480-07-405 Discovery—Data requests((5 
reeord requisitiens;)) and bench requests. (1) Grouping 


and numbering. 
(a) Grouping. Parties must group their data requests by 


Fouls ect or witness a ie Uae Seaaniee aa ena 


Bee ee NEE eae 
page: ee 


(b) Numbering. Each party must number sequentially its 
data requests((;-as-submitted)) to each other party. Number- 


ing of subsequent data requests to the same party must begin 
with the number next in sequence following the number of 
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the last previously propounded data request (e.g., if the last 
data request in an initial set of requests is number 10, the first 
data request in the next set of requests must be number 11). 
The presiding officer will ensure that ((reeerd requisitions 
and)) bench requests are adequately described on the record 
and consecutively numbered. 


(2) Service of data requests((,+ecerds—requisitiens, 


fa}-Wittern)). A party must serve data requests ((mustbe 
sentte)) electronically in native format on the party to whom 


the requesting party makes the requests ((#s-made)), with cop- 
ies to gl ather ee Teen on eT En sist ee 


rin siest Fhe commis a a e 
byothermutualyacceptable-electroniemeans- 


{bH E parties-agree—to-the-serviee—-of-datarequests-and 
responses te requests _by-e-mait the-party serving the data 


: )) 
When propounding data requests to other parties, a party 
must not file those data requests ((errespenseste—data 


a) with the commission((; orprovidethemte)) or 


copy any parson y mo is presidie or ae ue presiding 


(3) Motion to compel. A party's motion to compel 
responses to data requests must include the relevant data 
request, any objection to the request, and any response to the 
objection. 

(4) Limitation on numbers of data requests. The pre- 
siding officer may limit the total number of data requests that 
a party may ((submit-and)) propound to another party. Each 
party must make reasonable efforts to ensure that its data 
requests do not duplicate other parties' requests. The presid- 
ing officer may require parties to ((certify that they_have 
eeerdinated)) coordinate discovery with other parties of sim- 
ilar interest ((and+that ne-substantial dupheation-exists-with 
other parties submissions) ). 

(5) Responding party to seek clarification. If a party to 
whom a data request is ((sabmitted)) propounded finds the 
meaning or scope of a request unclear, the responding party 
must immediately contact the requesting party for clarifica- 
tion. Lack of clarity is not a basis for objection to a data 
request unless the responding party has made a good faith 
effort to obtain clarification. 

(6) Objections; consequence of failure to object. 

(a) Data requests. A party ((whe-visheste-ebjectte—a 
data-request)) must present ((the)) any objections to a data 
request to the requesting party in writing by the time the 
response is due, or at such other time as ((may-be-ordered)) 


the presiding officer orders. A party objecting to a data 
request must state the objection and explain the basis for the 


objection. A party ((whe)) that fails to interpose a timely 
objection to providing a full response to a data request waives 
any right to object for purposes of discovery and must pro- 
vide a full response. A party ((whe)) that fails to make an 
objection when responding to data requests does not lose the 
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opportunity to raise an objection at hearing if another party 
seeks to introduce as evidence all or part of the party's 
response to a data request. 


(b) ((Reeords- requisition. A party to-whont a tecord req- 


deye aler UConn: the onsen da i A only Ghee Obie i bigshe 
ine ri | aa keti 


i is offered j id i 


metho beneh-roquest-is-mades ont made in writing orhe 


fete e E a aac ee 
objeets-to-the-benehrequest-orresponseortheeommission 


rejeetstheresponse-)) Bench requests. Any party may object 


to_a bench request made orally during a hearing at the time 
the presiding officer makes the request. A party may subse- 
quently object in writing to such a bench request within five 
days after the presiding officer makes the request if the objec- 
tion is based on facts or law the party did not reasonably 
know at the time the presiding officer made the request. A 
party may object to a written bench request within five days 

(7) Responses. 

(a) Data requests ((and-reeerd-requisitions)). 

(i) Service. Parties must serve responses to data requests 
((and-+eeord requisitiens)) electronically on the requesting 
party and on any other party ((#he)) that requests a copy, 
consistent with the terms of any protective order entered in 
the proceeding. ((Parttes-mustsend the commission staff 
eopytothe-assistant 


atterney_ceneral whe represents the 
SST ae SARA EAE OETA 


(b})) Except when designated as exhibits to be offered 
into the evidentiary record, parties must not file responses to 
data requests with the commission or copy any person who is 
presiding or advising the presiding officer when serving 
those responses. The commission will not receive into evi- 
dence responses to data requests unless a party offers the 
responses into evidence. A party may object to the admission 
of a response to a data request at the time the response is 
offered into evidence whether or not the party timely 
objected to providing the response. 

(ii) Timing. A party to whom a data request is directed 
must provide a full response ((te-+the-data+request)) within ten 
business days after the request is ((reeetved)) served. If the 
((data-eannetbe-suppled)) responding party cannot provide a 
full response within ten business days, the responding party 
must give written notice to the requesting party no later than 
two business days before the response is due. The notice must 
state why the responding party cannot comply with the ten- 
day ((Hmit-cannetbe-met)) deadline. The responding party 
must also provide a schedule by which it will produce the 
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requested data and must explain why the party cannot pro- 
vide any portion of the data ((eannet-be-suppled)). The pre- 
siding officer may modify these time limits. 

((€e})) Gii) Identification of respondent and witness. 
Each ((data)) response to a data request must state the date 
the response is produced, the name of the person who pre- 
pared the response, and the name of any witness testifying on 
behalf of the responding party who is knowledgeable about, 
and can respond to, questions concerning the response. 


((€&})) (b) Bench requests. Parties must file responses to 
bench requests with the commission and serve all parties 
within ten business days after the commission makes the 
request ((#s-mede)), unless the presiding officer specifies 
another ((sehedute)) deadline. A party may object to a bench 
request response within five days after filing and service of 
the response. The commission will receive responses to 
bench requests in evidence without further process unless a 
party objects to the response or the commission rejects the 
response. 


(8) Supplementation. Parties must immediately supple- 
ment any response to a data request((,reeerd requisitter,)) or 
bench request upon learning that the prior response was 
incorrect or incomplete when made or upon learning that a 
response((;)) that was correct and complete when made, is no 
longer correct or complete. 


((O)-Use-of responses-te-date requests; reeord requ 


reeord-)) 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-410 Discovery—Depositions. (1) Who 
may be deposed. A party may depose any person identified 
by another party as a potential witness. A party may depose a 
person who has not been identified as a potential witness((;)) 
only if the presiding officer approves the deposition, The pre- 
siding officer may approve the deposition of a person who 
has not been identified as a potential witness on a finding that 
the person appears to possess information ((s#gntfeant)) that 
is necessary to the party's case, the information cannot rea- 
sonably be obtained from another source, and the probative 
value of the information outweighs the burden on the person 
proposed to be deposed. 

(2) Required notice; ((depesitien—eonference)) 
motion. A party ((whe)) that intends to depose ((ene-or mere 
persons)) another party's designated potential witness must 
giver notice to hie commission mand all ysis o 


3 Gi i y 4 if “Ty 
ics ot a A aa 


Ounce es ke parieg sad the E Ration 
anothertoeeation-)) A party that seeks to depose a person who 


has not been identified as a potential witness must file a 
motion requesting permission to depose the person. 
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(3) How conducted. Parties should use ((CR30-efthe)) 
Washington superior court civil rule((s)) 30 as a guide when 
conducting depositions. Parties must limit the scope of ques- 
tioning in a deposition to the same standard set forth in WAC 
480-07-400(4). A court reporter provided by the party 
requesting the deposition will record the deposition. Each 
party will be responsible for the attendance of any of its 


((prespeettve)) designated potential witnesses((-eranyefits 


empteyees;)) who have been scheduled for deposition. (A 
party mey o a pr enrii ee ar ee 


(4) Use of depositions. Parties may use depositions for 
any lawful purpose, subject to the requirements of this sub- 
section. ((A-partymayuse-a 
ness-)) If a party seeks to offer into evidence the deposition of 
a potential witness who is available to testify to the matters 
addressed in ((the-witness's)) that person's deposition, the 
party must do the following: 

(a) Offer only those portions of the deposition on which 
the party intends to rely; and 

(b) Provide at least five ((business-days')) business days' 
written notice to other parties and to the presiding officer 
prior to the hearing session at which the potential witness is 
expected to appear. The party must attach to the notice the 
portion(s) of the deposition that the party proposes to offer 
(( offieercanmarkit)) in the form of 
exhibits that are marked for identification as ((#++he-ease-of 
allether-propesed hearing exhibits)) required under WAC 
480-07-460(3). If portions of a deposition are admitted into 
evidence, other parties may offer additional portions of the 
deposition when necessary to provide a balanced representa- 
tion of the ((witness's)) deponent's testimony. 

(5) Correcting/supplementing deposition testimony. 

(a) Correction. A party may file a motion to correct a 
transcription error in a deposition transcript within ten days 
after the court reporter delivers the deposition transcript ((# 
delivered)). 

(b) Supplementation. Every ((witness)) deponent must 
supplement any response given in a deposition immediately 
upon learning that the prior response was incorrect or incom- 
plete when made, or upon learning that a response((;)) that 
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(b) To reduce or avoid the need for written data requests 
and time for their preparation((;)); 

(c) To allow discussions of potential stipulations regard- 
ing individual facts and settlement of individual issues to 
occur in an informal setting((;)); 

(d) To discuss the availability of supporting informa- 
tion((;)); and 

(e) To enhance the parties' ability to acquire or expand 
their knowledge about the case of one or more designated 
one ae Spain oy oo OF Eo ie 


ey 

(3) Statements not evidence. Discovery conferences 
will not be reported and statements made by participants at 
discovery conferences are not admissible as evidence unless 
the parties agree otherwise. 

(4) Facilitator. The commission may designate a person 
to facilitate a discovery conference. The designated facilita- 
tor must not be associated with any party or with ((amember 
ef)) the commission advisory staff ((#whe-+s)) involved in the 
proceeding. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-420 Discovery—Protective orders. (1) 
Standard form. The commission may enter a standard form 
of protective order designed to promote the free exchange of 
information and development of the factual record in a pro- 
ceeding when parties reasonably anticipate that discovery 
((Hra-proceedinearitt eat forthe production ofeonfidential)) 
or evidentiary submissions will require the disclosure of 
information designated as confidential as defined in WAC 
480-07-160. Parties must strictly limit the information they 
designate as confidential to information that is or may be 
exempt from public disclosure under RCW 80.04.095, 
81.77.210, or the Public Records Act, chapter 42.56 RCW, 
including RCW 42.56.330. Parties must follow the instruc- 


tions in WAC 480-07-160 for properly marking and submit- 


ting documents with the commission containing information 
designated as confidential in a proceeding governed by a pro- 


was correct and complete when made((;)) is no longer correct 
or complete. Each party is responsible for ensuring compli- 
ance with this requirement by deponents who are the party's 
potential witnesses. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-415 Discovery conference. (1) General. 
The commission may request or require the parties to attend 
a discovery conference along with designated witnesses to 
discuss with each other questions about the party's positions 
or evidence and the availability of supporting information. 

(2) Purpose. The purpose of a discovery conference is: 

(a) To allow witnesses and others who have knowledge 
relating to the proceeding (e.g., consultants or employees) to 
talk directly and informally((;)); 


tective order. 

(2) Amendment. The commission may, upon motion by 
a party, or on its own initiative, amend its standard form of 
protective order to meet the parties' and the commission's 
needs in individual cases. 

(a) Protection for_highly confidential information. A 
party that wishes to designate information as highly confi- 
dential must make a motion, orally at the prehearing confer- 
ence or in writing, for an amendment to the standard protec- 
tive order, supported by a declaration, testimony, or represen- 
tations of counsel that set forth the specific factual and legal 


basis for the requested level of protection and an explanation 
of why the standard protective order is inadequate. The 


motion and declaration or testimony must identify specific 
parties, persons, or categories of persons, if any, to whom a 
party wishes to restrict access, and state the reasons for such 
proposed restrictions. 
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(b) Limitations. If the commission modifies the standard 
protective order to include protection for highly confidential 
information, parties must strictly limit the information they 
designate as highly confidential to the information identified 
in the amendment to the protective order and must follow the 
instructions in WAC 480-07-160 for properly marking and 
submitting documents with the commission as highly confi- 
dential. 

(3) Special order. Upon motion by a party or by the per- 
son from whom discovery is sought that establishes a need to 
protect a party or person from annoyance, embarrassment, 
oppression, or undue burden or expense, the presiding officer 
may ((make-any)) order((;)) appropriate limitations on dis- 
covery including, but not necessarily limited to, one or more 
of the following((;that)): 

(a) The discovery will not be allowed; 

(b) The discovery will be allowed only on specified 
terms and conditions; 

(c) The discovery will be allowed only by a method of 
discovery other than the method selected by the party seeking 
discovery; or 

(d) Certain matters may not be inquired into, or ((that)) 
the scope of the discovery will be limited to certain matters((: 


(4) Denial of motion for nrotéstve order. The presid- 


ing officer may order that any party or person provide or per- 
mit discovery on such terms and conditions as are just((;)) if 
the commission denies a motion for a protective order in 
whole or in part. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-425 Discovery disputes. (1) Procedure 
for resolving disputes. 

(a) Informal resolution. Parties must make good faith 
efforts to resolve informally all discovery disputes. The com- 
mission may designate a person to assist the parties to resolve 
discovery issues, at the request or with the consent of the 
((disputants)) parties. 

(b) Motion to compel. A party may file a written motion, 
or move orally at a prehearing conference, to compel discov- 
ery if the parties cannot resolve a dispute ((eannetbe)) infor- 
mally ((reselved)). The presiding officer will hear a motion to 

compel discovery ((disputeson-shertened netice;)) at the 
earliest reasonable time. The presiding officer may conduct 
telephone hearings or conferences for the argument of dis- 
covery disputes. The presiding officer may make discovery 
rulings orally on the record or by written order. The presiding 
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officer's discovery rulings are subject to review under WAC 
480-07-810. 

(2) Sanctions for failure to comply. Any party may by 
motion, or the commission may on its own motion, propose 
that sanctions be imposed if a party fails or refuses to comply 
with the commission's discovery rules or an oral or written 
order resolving a dispute under this section. The commission 
may impose sanctions for such violations including, but not 
limited to, default, dismissal, striking of testimony, evidence, 
or cross-examination, or monetary penalties as provided by 
law. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-430 Prehearing conferences. (1) Gen- 
eral. The commission may require((;by-~wrHter-netice-or by 
oral notice-on-the record of the hearing;)) that all parties to, 
and all persons who seek to intervene in, a proceeding attend 
a prehearing conference. The following topics are proper sub- 
jects for discussion at a prehearing conference: 

(a) Identification and simplification of the issues; 

(b) The necessity or desirability of amendments to the 
pleadings; 

(c) Pee hee ; ; 

Fhe DR x i eae sap n recat 


{g})) Establishment of a procedural schedule including, 
but not limited to, the need for, and timing of, ((distributien 


efweritten)) prefiled testimony and exhibits ((tethe-parties 
lhe benchori behean 


ry 


(Œ) (d) Disposition of petitions for leave to intervene; 
((@)) (e) Availability of the commission's discovery 
rules or resolution of discovery disputes; 
(E) (f) Resolution of pending motions; ((and 
)) 


(g) Entry of a standard or amended protective order to 
protect confidential or highly confidential information; 

(h) Service requirements, including creation of a master 
service list and disposition of any objections to commission 
service of orders and notices solely in electronic form; and 

(i) Any other matters that may aid in the disposition of 
the proceeding, whether by commission decision or by settle- 
ment. 

(2) Notice. The commission will provide reasonable 
notice of the time and place established for a prehearing con- 
ference and the matters to be addressed. ((Fhe notice may 
provide sha: pe te say ey resus ie pary bene 


cade igs seston 


AD ee 
ins-ef coed cause for the faithire to-attend.)) A party's failure 
to attend a prehearing conference constitutes the party's 
waiver of all objections to any order or ruling arising out of 
the conference or any agreement reached at conference, 
unless the party shows good cause for its failure to attend. 

(3) Oral statement or written order. The presiding 
officer may make an oral statement on the record or may 
enter an order describing the actions taken at the prehearing 
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conference and agreements among the parties concerning all 
of the matters considered. 

(a) Objections. Parties may object to the oral statement 
on the record at the time the oral statement is made, or may 
object to any written prehearing conference order within ten 
days after the date the order is served. The commission will 
consider any objections pursuant to the procedures in WAC 
480-07-810. 

(b) Results. In the absence of a timely objection that the 
commission sustains, the results of the prehearing conference 
will control the course of the proceeding unless modified by 
subsequent order or decision of the presiding officer to 
accommodate the needs of the case. 

(4) Prehearing conferences to facilitate evidentiary 
hearing. The presiding officer may require parties to attend a 
prehearing conference prior to an evidentiary or other hearing 
session, or may recess an evidentiary or other hearing session 
to conduct a prehearing conference. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-440 Hearing notice. (1) Initial hearing 
notice. 

(a) Timing. The commission will set the time and place 
of the first hearing session or prehearing conference in any 
adjudication in a notice served to all parties at least twenty 
days before the hearing or conference. The commission may 
shorten the notice period to seven days, as provided by RCW 
34.05.434. The commission will set all hearings sufficiently 
in advance so that all parties will have a reasonable time to 
prepare, considering the procedural schedule, other pending 
matters, and the need to minimize continuances. 

(b) Provisions for appointment of interpreter. The initial 
notice of hearing ((mast)) will state that if a limited-English- 
speaking or hearing-impaired party needs an interpreter, a 
qualified interpreter will be appointed at no cost to the party 
or witness. The notice will include a form for a party to indi- 
cate whether the party needs an interpreter ((is-needed)) and 
to identify the party's primary language or hearing-impaired 
status ((efthe-party)). 

(2) Notice of continued hearing sessions. (((2)}erntit- 
ted-forms-of-notiee-)) When a hearing is not concluded as 
scheduled, the time and place for continued hearing sessions 
may be set: 

(®©) (a) On the record without further written notice to 
the parties; or 

((@¥)) (b) By letter or formal notice from the presiding 
officer or the commission secretary ((efthe-commission-oFr 


Gib) By letter-or formal notice fromthe presiding officer. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-450 Hearing—Failure to appear. (1) 
Dismissal or default. The commission may dismiss a party 
or find a party in default for failure to appear at the time and 
aes set for ee The ee ae cs Feeess-@ 
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forthe party to-appear. Hike party is not present or repre- 


sion will implement ((the)) an any dismissal or "default by a 
written order. When a party is found in default, the commis- 
sion's order stating that finding also may ((atse)) dispose of 
the issues in the proceeding, as provided by RCW 34.05.440. 


(2) Review of order of dismissal or default. A party 
(@wvhe-is-dismissed)) that a presiding officer dismisses from a 
proceeding or ((feund)) finds in default may contest the order 
of dismissal or default by written motion filed within ten days 
after service of the order. A dismissed party or party found in 
default may request that the order be vacated and, if the order 
is dispositive of the proceeding, that the proceeding be 
reopened for further process. 


AMENDATORY SECTION (Amending WSR 06-16-053, 
filed 7/27/06, effective 8/27/06) 


WAC 480-07-460 Hearing—((Predistribution-ef)) 


Exhibits ((and-prefiledtestimeny)), exhibit list, and cross- 
examination estimates. (1) ((Predistribution-ofevidenee: 


The egos son tna, Segui s a oS oie et Bt 


Gee hernias ream] Filing exhibits i in advance. Parties 
must file and serve exhibits that they intend to submit or use 


in the evidentiary hearing, including proposed cross-exam- 


ination exhibits, in advance of the hearing. The commission 


or the presiding officer will establish by notice or in a pre- 
hearing conference order the number of paper copies, if any, 


and deadlines for filing. In rate increase proceedings for elec- 
tric, natural gas, pipeline, and telecommunications compa- 
nies, the petitioner must prefile its proposed direct testimony 
and exhibits at the time it files its rate increase request, in 


accordance we A nner ara ees HATER 


€6})) commission rules. 


(a) Changes or corrections. 


pistakessmay_arise from avartiety- of causes SHH 8s SERRE 
ener's-errer,error- it calculation, or-erreref misreported fact 
Enel vise-allot eee as : 
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tons-to-any_prefiled evidence-as-seon-asthe need for cerrec- 
‘on is-di | 


6Ð)) Substantive changes. Parties must seek leave from 
the presiding officer by written motion if they wish to ((sab- 
mit)) file revised prefiled testimony or exhibits that 
include((s)) substantive changes ((other than te-simply-eor 
reet-errors_of fact asserted by_a-witness)). A party proposing 
such changes ((may)) should submit the proposed revisions 
with its motion. 

(6) Gi) Minor corrections. A party may make minor 
revisions to prefiled testimony and exhibits ((maybe-made)) 
to correct typographical errors, printing errors, and nonsub- 
stantive changes (e.g., a change in a witness's address or 
employment) without leave from the presiding officer. Coun- 
sel should not ask a witness on the stand to ((eerreet-obvieus 

testimony-orto-make 


typographical errors in-_the prefited 


parties-must- prepare-an 
submission-—atteast ene 


three-miner+revisions-are required, 
PTA PREET UAT EN et eu IGE 


¥))) make these corrections, but must submit an errata 
sheet as provided in subsection (6) of this section. 
(iii) Format requirements for revisions. Parties (wie) 
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exhibitunay—be-exchided)) and must file the document as 
required in WAC 480-07-145. The presiding officer may 
the failure to provide them prior to the hearing impairs the 
ability of other parties or the commission to review and 
examine those exhibits during the hearing. 

(2) Prefiled testimony and exhibits. 


(a) Exhibit numbers((—Offieietreeord-—The-presiding 


exhibits-foridentifieation)). Parties mus mar all eaten 
testimony and exhibits ((foridentifieation)) i in the upper 
right-hand corner of the first page prior to submission as fol- 
lows: 

(i) State "(Exhibit Ne; )) Exh." followed by ((a-blank 
underline—Fhen,on the sametneidentify)) the sponsoring 
(@vitness-byinehidinethe)) witness's initials. 

(ii) Place a hyphen after the witness's initials and insert a 
number, beginning with Arabic numeral 1 for the witness's 


that submit ((revistenste-predisteibuted)) a revised version of 

any prefiled or previously admitted testimony or exhibits 
must prominently label ((them)) the documents as "REVISED" 
and indicate the date of the revision. The document's exhibit 
number also must include a lower case "r" at the end of the 
number using the format described in I (2) of this 
section (e.g., Exh. JQW-5HCTr). The revised portions must 
be highlighted, in legislative style or other manner that 
clearly indicates the change from the original submission. 
Ce E a 


oP) The header or facie of ach teva pane in anuttiple 
page testimony or exhibit((s-are+revised the header-or footer 


)) must be labeled "REVISED" and indi- 
cate the date of the revision. Parties may indicate changes to 
spreadsheets by providing a description of the change and 
how the change affects other related spreadsheets. For revi- 
sions to spreadsheets, counsel must identify partial revisions 
by page and date when an exhibit is presented ((fer+dentif- 
eation, spensered,)) or offered into evidence, as appropriate. 

b) Timing. A party must file with the commission and 
serve all other parties with a motion to make substantive 
changes to any prefiled exhibits as soon as practicable after 
discovering the need to make that change. A party must file 
revised exhibits or an errata sheet reflecting minor correc- 
tions no later than the deadline for filing errata sheets estab- 
lished in the prehearing conference order. 


(c) Distribution at hearing. ((When-e-party-offers)) Upon 


first prefiled testimony, and sequentially number each subse- 
quent exhibit (including any ((subsequent)) additional writ- 
ten testimony) throughout the proceeding. 

(iii) Place the capital letter "C" immediately after the 
number if the testimony or exhibit includes information 
asserted to be confidential under any protective order that has 
been entered in the proceeding (or "HC" if the document 
includes information asserted to be highly confidential under 
the protective order). 

(iv) Place the capital letter "T" after the number and "C" 

or "HC," if applicable, if the exhibit is a witness's prefiled tes- 
or 

For example, John Q. Witness's prefiled testimony and 
accompanying exhibits must be marked as follows: 


a showing of good cause for not filing and serving new exhib- 
its, revised exhibits, or errata sheets prior to the hearing, the 
presiding officer may allow a party to distribute such docu- 
ments at ((@)) the hearing((;)). The party must provide suffi- 
cient copies of the documents for all parties and for the com- 
mission' s distribution requirements((~When-the-commission 
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Marked ((foHdentifiea- 
Testimony or Exhibit tion)) 
John Q. Witness's prefiled (Exhibit Ne — G9- 
direct testimony +15) 
Exh. JQW-1T 

First exhibit to John Q. Wit- | (Exhibit No—GoOw))) 
ness's prefiled direct testi- Exh. JQW-2 
mony (nonconfidential) 
Second exhibit to John Q. ((Exhibt# Neo GQW- 
Witness's prefiled direct tes- 3€))) 
timony (confidential) Exh. JQW-3C 
Third exhibit to John Q. ((Exhibit Ne-—_ GOWA) 
Witness's prefiled direct tes- Exh. JQW-4 
timony (nonconfidential) 
John Q. Witness's prefiled ((Exhibt# No GQW- 
rebuttal testimony (with por- 5c) 
tions marked highly confi- Exh. JQW-5HCT 
dential) 
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Marked ((fertdentifiea- 
Testimony or Exhibit tien)) 
First exhibit to John Q. Wit- | (Exhibit Ne—GOW-6))) 
ness's prefiled rebuttal testi- Exh. JQW-6 
mony (nonconfidential) 


K 


e))) (b) List of exhibits, table of contents, and summary 
of testimony. (Eachswitness must presenta short summary of 
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exhibit sponsored by, or associated with, that witness. If more 
than two parties are actively participating in a docket, each 
party should insert an underscored blank space after the ini- 
tials of a witness who is likely to be cross-examined by more 
than one party to avoid overlapping numbers with other par- 
ties' cross-examination exhibits. The presiding officer will 
subsequently assign numbers to all cross-examination exhib- 
its for that witness when compiling the exhibit list. 

(iii) Place the capital letter "C" immediately after the 
number (or underscored blank space) if the exhibit includes 
information asserted to be confidential under any protective 


Hon the-epenine pageortwo-of 
the-testimony—Counselor other _ party representative will be 
expeetedto-ask_as_a foundation_question when the witness 
takes_the-stand the subjects thatwwll be covered by the wit 
ness—This foundation question should request_and the wit 
ness's response should inchide_onhy-a_statement of the sub- 
jeet(s}Hte-be-covered by the witness_le-g., rate-ofreturnon 

: edel i i thewi 


’ 9 


' 


)) The prefiled tes- 
timony of each witness must include a list of exhibits that 


accompany that testimony. Testimony that exceeds ten pages 
in length must include a table of contents and a short sum- 
mary at the beginning of the testimony. 

(6) (c) Form of testimony and exhibits. All prefiled 
testimony and exhibits must be paginated((—hradditien tine 
numbers)), and the lines on each page must be ((seteutenall 
prefitedtestimeny)) numbered to facilitate transcript or 
exhibit references. All ((eepies-ef)) prefiled testimony and 
exhibits must be ((previded-on 82-1 inchthree-hole 
punched _paperfoversize heles_are_preferred))) double- 
spaced((;)) and use 12-point type((;1s#9g)) in palatino, times 
new Roman, or an equally legible serif font, with footnotes in 
the same font and of at least 10-point type, with margins of at 
least one inch on all sides. ((Preprinted)) Documents ((and 
spreadsheets)) the party did not create need not conform to 
these typeface and type size requirements((;)) but must be 
legible. All paper copies of prefiled testimony and exhibits, if 
required, must be provided on 8 1/2 x 11 inch, three-hole 
punched paper (oversize holes are preferred). Oversized doc- 
uments may be used at the hearing for illustrative purposes 
but paper copies, if required, must be provided on 8 1/2 x 11 


inch paper if offered into evidence and reduction to that for- 
mat is feasible. 


(CEF SEPRIO N TEREE AE PERE EERENS 


beindividualy—separated-by—blank-sheets-withtabs-)) (3) 
Cross-examination exhibits. Each party must file with the 
commission and serve on the other parties all exhibits the 
party proposes to use in its cross-examination of witnesses. 
The presiding officer will establish in a prehearing confer- 
ence order or notice the number of paper copies, if any, and 
deadlines for filing. 

(a) Exhibit numbers. Parties must mark all cross-exam- 
ination exhibits in the upper right hand corner of the first 
page prior to submission as follows: 

(i) State "Exh." followed by the initials of the witness the 
party intends to use the exhibit to cross-examine. 

(ii) Place a hyphen after the witness's initials and insert 
the next number in sequence after the number of the last 


order that has been entered in the proceeding (or "HC" if the 
document includes information asserted to be highly confi- 
dential under the protective order). 

(iv) Place the capital letter "X" after the number (or 
underscored blank space), "C," or "HC" whichever is last. For 
example, if the last exhibit attached to a witness's prefiled tes- 
timony is Exh. JQW-7, the first cross-examination exhibit for 
that witness should be marked "Exh. JOW-8X" (or "Exh. 
JQW-8CX" if the exhibit includes information designated as 
confidential). 

(b) Format. All cross-examination exhibits must be filed 
and served electronically in .pdf (adobe acrobat or compara- 
ble software) format. The commission may also require the 

(c) Organization. Cross-examination exhibits must be 
segregated, labeled, and grouped according to the witness the 
party intends to cross-examine with the exhibits. Any paper 
copies of the exhibits must be organized into sets that are 
tabbed, labeled, and grouped by witness. 

(4) Exhibit lists. Each party must file with the commis- 
sion and serve on all parties a list of all exhibits the party 
intends to introduce into the evidentiary record, including all 
prefiled testimony and exhibits of that party's witnesses and 
cross-examination exhibits that party has designated for other 
witnesses. The presiding officer will establish in a prehearing 
conference order or notice the deadline for this filing. 

(5) Cross-examination time estimates. Each party must 
provide a list of witnesses the party intends to cross-examine 
at the evidentiary hearing and an estimate of the time that 
party anticipates the cross-examination of that witness will 
take. Parties should not file these witness lists or cross-exam- 
ination time estimates but must provide them in electronic 
format directly to the presiding administrative law judge and 
the other parties by the deadline established in a prehearing 
conference order or notice. 

(6) Errata, Each party must file with the commission 
and serve on all parties a list of any corrections or revisions to 
its witnesses’ prefiled testimony and exhibits. Each correction 
or revision must be identified separately by exhibit number, 
page, and line (or row, column, cell, etc., as applicable) and 
must specify the text to be revised, added, or deleted. The 
presiding officer will establish in a prehearing conference 
order or notice the deadlines for this filing. 


AMENDATORY SECTION (Amending WSR 06-16-053, 
filed 7/27/06, effective 8/27/06) 


WAC 480-07-470 Hearing guidelines. These guide- 
lines are of a general nature and are provided to assist the pre- 
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siding officer in regulating the course of the proceeding. The 
presiding officer may suspend or modify the guidelines or 
use measures not specified in this rule. 

(1) Starting times. The presiding officer will strictly 


observe starting times ((wilbe-strieth-ebserved)). The pro- 


ceeding may go forward in the absence of counsel, parties, or 
witnesses who are late. Counsel may advise the bench by 
message to the records center when an emergency prevents 
timely arrival. 

(2) Appearances. (Ad persons-whe-will be representing 
a or i- a oprea! cae must five thon names Bee 


) The d 
officer conducting the hearing or prehearing conference will 
require appearances to be stated orally at the initial prehear- 
ing or hearing session, and may also ask for oral appearances 
at subsequent sessions in the same proceeding, so that all per- 
sons attending the hearing will know the identity and interest 
ofall parties present. If the representative has previously filed 
a notice of appearance or otherwise provided full contact 
information in a pleading filed in the docket, oral appear- 
ances shall consist of the representative's name, law firm, 
organization, or government entity if any, and the party the 
person represents. Oral appearance at hearing does not substi- 
tute for the requirement for written notice of appearance in 
WAC 480-07-345(2). 

(3) Matters to be handled at beginning of session. Par- 
ties must notify the presiding officer no later than the start of 
the hearing session of any motion that a party anticipates may 
be presented during the hearing, such as one that may require 
foundation regarding the admissibility of evidence. The pre- 
siding officer will give the parties an appropriate opportunity 
to state and argue any motions related to evidence or to the 
procedural course of the hearing. 


))) Evidence; exhibits; stipulations of fact. The pre- 
siding officer may receive evidence as provided by RCW 
34.05.452. 

((€6})) (5) Order of presentation. Evidence will ordi- 
narily be received in the following order: 

(a) Party having the burden of proof; 

(b) Parties supporting the party having the burden of 
proof; and 

(c) Parties opposing the party having the burden of 
proof((; 

(d) Rebuttal by the party_having the burden of proof)). 

The presiding officer may direct a modified order of pre- 
sentation considering the needs of the parties, the commis- 
sion, ((and)) the proceeding, and the parties' preferences. 

(6) (6) Testimony under oath. The presiding officer 
will administer an oath or affirmation to each witness before 
the witness testifies in an adjudicative proceeding. When 
members of the public testify, they will be sworn in the same 
fashion as other witnesses. 
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((€8})) (7) Addressing the presiding officer or wit- 
nesses. All counsel and other party representatives, including 
parties that are not represented, must address all comments, 
objections, and statements on the record to the presiding offi- 
cer and not to other counsel or parties. Questions on the 
record that concern the substance of testimony or exhibits 
sponsored by a witness must be addressed to the witness and 
not to counsel or other ((party-representatives)) parties. 

((€9})) (8) Resolving matters off the record. Counsel or 
other party representatives who request ((effthe-recerd)) to 
have discussions with the presiding officer off the record 
must ask leave to go off the record and state the purpose for 
the request. Extended colloquies regarding procedural issues 
may be conducted off the record, but will be summarized for 
the record by the presiding officer subject to comments from 
party representatives. 

((G-9))) (9) Witness panels. The commission may direct 
or allow two or more witnesses to take the stand simultane- 
ously when doing so allows a benefit, such as the integrated 
response to a line of questions, minimizing referral of ques- 
tions from one witness to another, or comparing witnesses' 
positions. The presiding officer will also allow cross-exam- 
ination of each witness upon matters within the witness's 
direct evidence. 


(ED) (10) C roste aminarion, (eaa a D 


EAE E AN The presiding 
officer will limit cross-examination to one round unless good 
cause exists for allowing additional questions. Witnesses 
must not be asked to perform detailed calculations or extract 
detailed data while on the stand. Any such questions must be 
provided to the witness at least two business days prior to the 
date the witness is expected to testify, must ask the witness to 
provide the answer for the record later in the hearing session, 
or must provide an answer and ask the witness to accept it 
"subject to check." Witnesses must not be asked to accept 
information ((*))subject to check((*)) if the information is 
included in a prefiled exhibit or testimony, or is already in 
evidence. When a witness accepts information ((*))subject to 
check,((*)) the witness must perform the ((“))check((*)) as 
soon as ((pessible)) practicable. A response given ((*))sub- 
ject to check((“)) will be considered accurate unless: 

(a) The witness ((disputes+t-onthe-witress-stand or by 
fringe an affidavit stating- reasons; within five business days 


42})) subsequently testifies during the hearing that the 
witness does not accept the information subject to check and 
explains the reasons for that position; or 

(b) Within five business days following the date of 
receipt of the hearing transcript, the party sponsoring the wit- 
ness files and serves a declaration from the witness stating 
that the witness does not accept the information subject to 
check and explaining the reasons for that position. Any such 
declaration must be limited to the information subject to 
check and may not expand, revise, or otherwise modify the 
witness's testimony. 

(11) Redirect examination. A party whose witness has 
been cross-examined may conduct redirect examination of 
the witness on issues raised during cross-examination or 
examination by the presiding officer, if applicable. 
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io be-used by all parties if brio ree 


€4) (12) Transcript. Each party will bei its own 
costs for transcripts or tape recordings, including charges for 
expedited service when a party requests it. To protect valu- 
able commercial information unique to the court reporter's 
work product or services and for which the court reporter 
charges a fee for copies, the commission will not post on its 
web site or provide to any parties a copy of the transcript of 
an evidentiary hearing until after post-hearing briefing has 
concluded. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-490 Hearing—Exhibits and documen- 
tary evidence. (1) Designation of part of document as evi- 
dence. A party ((whe)) that offers (evidence that consists 
ef)) only a portion of a document for admission into the evi- 


dentiary record must designate ((the)) that portion ((thatis 
effered)) as a separate exhibit. If irrelevant matter included in 
the original document would unnecessarily encumber the 
record, the ((decumentavill net be recebved in evidence but 


exhibit if only & aon is-offered or received, other parties 

may-examinethedocumentand)) presiding officer may 

admit only the offered portion into evidence but will allow 
other parties to offer other portions ((i#te-evidence)). 

(2) ((Offieial)) Government records. A party may offer 

into evidence an official document prepared and issued by 

any governmental authority ((maybentreduced)) that is not 


publicly available or readily accessible by all parties in the 
form of a certified copy. ((Offietalreeords-centainedin_off- 


cial publications-or- nationally recognized reporting service 
publeations that are in _ceneral cireutation and ready acees- 


sible to-atl parties maybe introduced by reference provided 
that the_party_offerine the -decument clearly identifiesthe 
peor and ats SOnree: GT Aa eatin Ry ES NRE 


sree eset ny Fea arty 
party; 
4) POr In omer prosees nee ma S-A Dorion -of-the 


admissible-maybe+teeebred_as_an-exhibit in the form ofa 
copy:by citation tothe transeript er exhibit number—or by 


)) (3) Objections. Any evidence offered is subject to 
appropriate and timely objection. The presiding officer need 
not specifically ask each ((representative)) party whether that 
party objects to an offer of evidence or other motion or pro- 
posed action. Parties that have objections must state them. 
Failure to object constitutes a waiver of the right to object. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-495 Hearing—Rules of evidence; offi- 
cial notice. (1) Admissibility; exclusion; offer of proof. All 
relevant evidence is admissible if the presiding officer 
believes it is the best evidence reasonably obtainable, consid- 
ering its necessity, availability, and trustworthiness. The pre- 
siding officer will consider, but is not required to follow, the 
tules of evidence governing general civil proceedings in non- 
jury trials before Washington superior courts when ruling on 
the admissibility of evidence. 

The presiding officer may exclude evidence that is irrel- 
evant, repetitive, or inadmissible, whether or not a party 
objects to the evidence. Parties objecting to the introduction 
of evidence must state the grounds for the objection at the 
time the evidence is offered. If the presiding officer excludes 
the evidence from the record, the presiding officer may ((per- 


mit)) provide the party offering ((rejeeted)) that evidence ((te 
Uea PERY for ve aes Hs R A 


; m ereqwred)) with 
tlie opportu to a an al or tien offer of proof 
briefly describing the nature and purpose of the evidence for 
subsequent review of the presiding officer's ruling. 

(2) Official notice. 

(a) The commission may take official notice of: 

(i) Any judicially cognizable fact((-)), examples of 
((sueh-faets)) which include, but are not limited to, the fol- 
lowing: 

(A) Rules, regulations, interpretive and policy state- 
ments, administrative rulings, and orders, exclusive of find- 
ings of fact, of the commission and other governmental agen- 
cies; 
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(B) Contents of certificates, permits, and licenses issued 
by the commission; and 

(C) Tariffs, classifications, and schedules regularly 
established by, or filed with, the commission as required or 
authorized by law((-)): 

(ii) Technical or scientific facts within the commission's 
specialized knowledge; ((and)) 

(iii) Codes or standards that have been adopted by an 
agency of the United States((-erthis-state-or-efanether)) or a 
state, or by a nationally recognized organization or associa- 
tion; and 

(iv) Records contained in government web sites or pub- 
lications or in nationally recognized reporting service publi- 
cations that are in general circulation and readily accessible 
to all parties. 

(b) The commission may, in its discretion upon notice to 
all parties, inspect physical conditions that are at issue and 
take official notice of the results of its inspection. 

(c) The presiding officer will notify parties of (material 
officially neticed andts-seuree)) documents or information 
of which the commission takes official notice and the source 
of that information. The presiding officer will afford parties 
an opportunity to contest facts and material ((se-neticed)) of 
which the commission takes official notice. The presiding 
officer may require a party proposing that the commission 
take official notice ((be+aken)) of a document or information 
to provide copies of ((effieially neted matterte)) that docu- 
ment or information for the record and to all other parties. 


AMENDATORY SECTION (Amending WSR 03-24-028, 
filed 11/24/03, effective 1/1/04) 


WAC 480-07-498 Hearing—Public comment. (1) 
General. The commission will receive as a bench exhibit any 
public comment ((fled-er-etherwise)) submitted by nonpar- 
ties((;)) in connection with an adjudicative proceeding. The 
exhibit will be treated as an illustrative exhibit that expresses 
public sentiment received concerning the pending matter. 
The commission may receive into evidence documents a 
member of the public presents that are exceptional in their 
probative value after the commission provides the parties an 
opportunity to respond to those documents. 

(2) Public comment hearing. The commission may 
convene one or more public comment hearing sessions to 
receive oral and written comments from members of the pub- 
lic who are not parties in the proceeding. When the commis- 
sion conducts a public comment hearing, ((the)) a presiding 
officer will make an opening statement explaining the pur- 
pose of the hearing and will briefly summarize the principal 
issues in the matter. The presiding officer will administer an 
oath to those members of the public ((that)) who indicate a 
desire to testify concerning their views on the issues. The pre- 
siding officer will call each member of the public who wishes 
to testify, will inquire briefly into the identity and interests of 
the witness, and will provide an opportunity for a brief state- 
ment ((bythe-party)). Typically, public witnesses may expect 
to have three to five minutes to make an oral statement. A 
public witness may supplement his or her oral statements 
((maybe-supplemented by)) with written comments signed 
by the witness. 
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REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 480-07-423 Discovery—Protective orders—Sub- 
mission requirements for documents. 


WSR 16-24-063 
PROPOSED RULES 
COLUMBIA RIVER 
GORGE COMMISSION 
[Filed December 5, 2016, 2:21 p.m.] 


Original Notice. 

Proposal is exempt under RCW 34.05.310(4) or 
34.05.330(1). 

Title of Rule and Other Identifying Information: Adop- 
tion of Legal Descriptions for Urban Areas Designated in 
Columbia River Gorge National Scenic Area Act, 16 U.S.C. 
§ 544b(e). 

Hearing Location(s): Fisher's Landing Transit Center, 
Rose Besserman Community Room, 3510 S.E. 164th Ave- 
nue, Vancouver, WA 98683, on February 14, 2017, at 10:00 
a.m. Note: The time is the start time for the commission's 
meeting. The meeting agenda, which will have the hearing 
time, will be available approximately one week prior to the 
hearing date. 

Date of Intended Adoption: February 14, 2017. 

Submit Written Comments to: Jeffrey B. Litwak, Coun- 
sel, P.O. Box 730, White Salmon, WA 98672, e-mail 
jlitwak@gorgecommission.org, by February 2, 2017. Note: 
Comments submitted prior to the deadline will be addressed 
in a staff report. The commission accepts written comments 
until the close of the rule-making hearing. 

Assistance for Persons with Disabilities: Contact Nancy 
Andring by February 6, 2017. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: This rule adopts 
legal descriptions for the urban areas designated in the 
Columbia River Gorge National Scenic Area, 16 U.S.C. § 
544b(e). The rule does not change any existing commission 
rule or the National Scenic Area Act - it is, in effect, an inter- 
pretation of the National Scenic Area Act. The rule will pro- 
vide greater certainty for landowners and land managers 
about the precise location of the urban areas. Where the legal 
descriptions differ from a prior interpretation of an urban area 
boundary, the legal description will supersede the prior inter- 
pretation. Existing uses based on a prior interpretation will be 
managed in accordance with the existing uses provisions of 
the commission's management plan and county land use ordi- 
nances administering the plan. The rule does not change any 
urban area boundary; changes to urban area boundaries may 
only occur in accordance with 16 U.S.C. § 544b(f) (com- 
monly referred to as "4(f)"). 

Reasons Supporting Proposal: Congress provided maps 
of thirteen urban areas and stated that the urban areas are 
"generally depicted." To date, the commission and United 
States Forest Service have interpreted those maps as needed, 
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which led to litigation and claims of inconsistent procedure 
and outcome. In addition, the commission is authorized to 
make minor revisions to urban areas in accordance with 16 
U.S.C. § 544b(f). The legal descriptions will reduce litiga- 
tion, increase consistency in surveying urban area boundaries 
on individual parcels, and allow the commission to better 
analyze applications to revise urban area boundaries. 

Statutory Authority for Adoption: RCW 43.97.015, ORS 
197.150, 16 U.S.C. § 544b(e). 

Statute Being Implemented: RCW 43.97.015, ORS 
197.150, 16 U.S.C. § 544b(e). 

Rule is necessary because of federal law, 16 U.S.C. § 
544b(e). 

Agency Comments or Recommendations, if any, as to 
Statutory Language, Implementation, Enforcement, and Fis- 
cal Matters: The commission and forest service prepared the 
legal descriptions of the urban areas with the assistance of 
land surveyors licensed in Oregon and Washington, and with 
the assistance of two advisory committees. Prior to filing this 
rule-making notice, the commission held three public work- 
shops to explain the purpose of the legal descriptions and 
show areas where the commission had to use discretion 
because the maps were unclear. The commission staff will 
hold an additional public workshop on January 26, 2017, at 
2:00 p.m. at the Gorge Commission Office, 57 N.E. Wauna 
Avenue, White Salmon, WA 98672. Persons interested in 
attending must RSVP to Jason Hildreth, jason.hildreth@ 
gorgecommission.org. Space is limited to approximately fif- 
teen persons. If there is greater interest, the commission will 
schedule additional workshops as needed. 

Name of Proponent: Columbia River Gorge Commis- 
sion, governmental. 

Name of Agency Personnel Responsible for Drafting: 
Jeffrey B. Litwak, Counsel, White Salmon, Washington, 
(509) 493-3323; Implementation: Jason Hildreth, Land Use 
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Planner, White Salmon, Washington, (509) 493-3323; and 
Enforcement: Krystyna Wolniakowski, Executive Director, 
White Salmon, Washington, (509) 493-3323. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. This rule is exempt 
under RCW 19.85.025(3). This rule adopts without material 
change 16 U.S.C. § 544b(e). 

A cost-benefit analysis is not required under RCW 
34.05.328. This rule is exempt under RCW 34.05.328(5), 
including, but not limited to RCW 34.05.329 [34.05.328] 
(5)(b)(iii). This rule adopts without material change 16 
U.S.C. § 544b(e). 


December 5, 2016 
Nancy A. Andring 
Rules Coordinator 
Reviser's note: The material contained in this filing exceeded the 


page-count limitations of WAC 1-21-040 for appearance in this issue of the 
Register. It will appear in the 17-02 issue of the Register. 


WSR 16-24-067 
PROPOSED RULES 
DEPARTMENT OF 
LABOR AND INDUSTRIES 
[Filed December 6, 2016, 9:13 a.m.] 


Original Notice. 

Preproposal statement of inquiry was filed as WSR 16- 
15-077. 

Title of Rule and Other Identifying Information: Chapter 
296-17A WAC, Classifications for Washington workers' 
compensation insurance. 


WAC Numbers and 
Descriptions Proposed Change Reason for Change 
1. | WAC 296-17A-5301 Include tutoring services in scopes of sub- | Ħ Tutoring services are not currently anywhere in 
(subclassification 5301- | classification 5301-21. WAC, and classifying them has not been consis- 
21, Word processing or tent. 
secretarial services) e Classification 5301 appropriately represents 
the overall relative low hazard of tutoring ser- 
vices. 
e Classification 5301 allows for exposure to a 
business's operative hazards, and is administra- 
tively simple, since it doesn't require employers 
to track hours. 
2. | WAC 296-17A-6108 Limit classification 6108 to facilities e To provide for more consistency and equity 
(nursing homes) licensed as nursing homes and/or skilled when classifying care facilities. 
nursing centers by department of social and 
health services (DSHS). 
3. | WAC 296-17A-6205 Reclassify fraternities and sororities from | ¢ Fraternities and sororities do not provide the 
(clubs) classification 6509 to classification 6205. | personal and medical services common to other 
type residences found in classification 6509. 


[43] 
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WAC Numbers and 
Descriptions 


Proposed Change 


Reason for Change 


e This is similar to the National Council on 
Compensation Insurance (NCCI) practices in 
other states. NCCI includes fraternities and 
sororities with the clubs, not otherwise classi- 
fied, code. 

e Fraternities and sororities appear to have a 
lower level of hazard than the rest of classifica- 
tion 6509. 


4. | WAC 296-17A-6509 
(adult family homes, 
Alzheimer units, and 
other care facilities) 


nursing centers. 


Assign classification 6509 to residences 
licensed by DSHS as providing care other 
than as hospitals, nursing homes, or skilled 


e To provide for more consistency and equity 
when classifying care facilities. 


Hearing Location(s): Department of Labor and Indus- 
tries, Room $117, 7273 Linderson Way S.W., Tumwater, 
WA 98501-5414, on February 27, 2017, Monday, at 10:00 
a.m.; and at the Yakima Valley Community College, Deccio 
Higher Education Center, Parker Room, 1000 South 12th 
Avenue, Yakima, WA 98902, on March 14, 2017, Tuesday, 
at 11:00 a.m. 

Date of Intended Adoption: May 2, 2017. 

Submit Written Comments to: Richard Bredeson, 
Department of Labor and Industries, P.O. Box 44148, Tum- 
water, WA 98504, e-mail Richard.Bredeson@Lni.wa.gov, 
fax (360) 902-5830, by March 15, 2017. 

Assistance for Persons with Disabilities: Contact office 
of information and assistance by February 17, 2016 [2017], 
TTY (360) 902-5797. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The department is 
proposing changes for chapter 296-17A WAC, Classifica- 
tions for Washington workers' compensation insurance, that 
will: 


e Classify all tutoring services in WAC 296-17A-5301. 

e Align the scopes of WAC 296-17A-6108 with facilities 
licensed by DSHS as skilled nursing centers. 

e  Reclassify student fraternities and sororities to WAC 
296-17A-6205. 

e Align the scopes of classification WAC 296-17A-6509 
to describe entities classified by DSHS as a residence 
other than a skilled nursing center. 


See Title of Rule above for additional detail. 

Reasons Supporting Proposal: Workers' compensation 
best practices for rating employers require classifications 
clearly distinguish between different types of work places to 
ensure employers' premiums are fair and reflect the actual 
degree of hazard. 

Statutory Authority for Adoption: RCW 51.16.035. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: Department of labor and industries, 
governmental. 

Name of Agency Personnel Responsible for Drafting: 
Richard Bredeson, Tumwater, Washington, (360) 902-4985; 
Implementation: Chris Bowe, Tumwater, Washington, (360) 
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902-4826; and Enforcement: Victoria Kennedy, Tumwater, 
Washington, (360) 902-4997. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. No small business eco- 
nomic impact statement is required as the proposed rules are 
adjusting rates pursuant to legislative standards, according to 
RCW 19.82.025(3) referencing RCW 34.05.310 (4)(f). 

A cost-benefit analysis is not required under RCW 
34.05.328. The proposed rules are adjusting rates pursuant to 
legislative standards, according to RCW 34.05.328 (5)(b) 
(vi). 


December 6, 2016 
Joel Sacks 
Director 


AMENDATORY SECTION (Amending WSR 14-17-085, 
filed 8/19/14, effective 9/19/14) 


WAC 296-17A-5301 Classification 5301. 


5301-10 Accounting or bookkeeping services 

Applies to establishments engaged in providing general 
accounting or bookkeeping services to others. Types of ser- 
vices contemplated by establishments subject to this classifi- 
cation include, but are not limited to: 

e Auditing; 

e Tax preparation; 

e Medical or dental claims processing and billing; 

e Advisory services. 

This classification includes: 

e Clerical office; 

e Outside sales, and personnel who travel from one office 
to another. 

This classification excludes establishments engaged pri- 
marily in management consultant services that are not other- 
wise classified, which are to be reported separately in classi- 
fication 5301-12. 

Special note: This classification is limited to employers 
engaged in such services being provided to the general pub- 
lic. This is a services only classification and does not include 
retailing or store operations, nor is this classification to be 
assigned to employers setting up separate business operations 
to manage other commonly owned or operated business 
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undertakings unless coincidentally the other operations are 
also subject to this classification. 


5301-11 Law firms 

Applies to establishments engaged in providing legal 
services to others. Law firms may specialize in one or more 
areas of law. This classification includes clerical office and 
outside sales personnel who travel from one office environ- 
ment to another. 

Special note: This is a services only classification and 
does not include retailing or store operations, nor is this clas- 
sification to be assigned to employers setting up separate 
business operations to manage other commonly owned or 
operated business undertakings unless coincidentally the 
other operations are also subject to this classification. 


5301-12 Management consultant services, N.O.C. 

Applies to establishments engaged in providing manage- 
ment consulting services not covered by another classifica- 
tion (N.O.C.). Management consultants typically will 
observe and analyze: 

e Computer or communication systems; 

e Mail distribution; 

e Organizational structures; 

e Planning or development of related business needs; 

e Work processes or work flows. 

After a thorough analysis, consultants usually prepare a 
written report for the customer which identifies problem 
areas and/or recommends improvements to processes or 
equipment. Consultants may remain to oversee the imple- 
mentation of the recommended improvements. Consultants 
subject to this classification do not sell any product they have 
recommended although they may act as an agent for their cli- 
ent in purchasing the product. Consulting projects vary from 
client to client depending upon the contract. Included within 
this classification are businesses that provide similar consul- 
tative services such as, but not limited to: 

e Advertising agencies; 

e Employer representative organizations; 

e Mortgage brokers and financial advisers who do not 
make purchases on behalf of their clients; 

e Public relations companies. 

This classification includes clerical office staff, outside 
sales personnel and other staff who travel from one office to 
another. 

This classification excludes businesses that perform 
computer consulting for others, which is to be reported in 
classification 5302. 

Special note: This classification is limited to employers 
engaged in such services being provided to the general pub- 
lic. This is a services only classification and does not include 
retailing or store operations, nor is this classification to be 
assigned to employers setting up separate business operations 
to manage other commonly owned or operated business 
undertakings unless coincidentally the other operations are 
also subject to this classification. 


5301-13 Credit bureaus; collection agencies 

Applies to establishments that are licensed to provide 
collection and/or credit investigation services to others. Ser- 
vices include, but are not limited to: 


[45] 


WSR 16-24-067 


e Checking the credit backgrounds of their client's poten- 
tial customers; 

e Collection of NSF checks or delinquent debts owed to 
clients of the collection agency. 

If debts are not collected, the service agency may initiate 
legal proceedings against the debtor. This classification 
includes clerical office and outside sales personnel, and other 
staff who travel from one office to another. 

This classification excludes establishments engaged in 
providing process and legal messenger services which are to 
be reported separately in classification 6601. 


5301-14 Employment agencies 

(only to be assigned by the temporary help/easing 
underwriter) 

Applies to establishments that are licensed to provide 
employment services for others. Clients of employment 
agencies may be persons seeking employment or companies 
looking for employees. Employment agencies usually con- 
duct preliminary interviews with candidates for positions 
prior to referring them to their client companies for inter- 
views. Generally, establishments subject to this classification 
place people in permanent positions. This classification 
includes clerical office and outside sales personnel, and staff 
who travel from one office to another. 

This classification excludes: 

e Employees of a temporary help agency who are 
assigned to work in the administrative or branch offices of the 
agency who are to be reported separately in classification 
7104; 

e Employees of a temporary help agency who are 
assigned on a temporary basis to its customers who are to be 
reported separately in the appropriate temporary help classi- 
fication. 


5301-15 Court reporting services 

Applies to establishments engaged in providing court 
reporting services to others. Court reporters record verbatim 
testimony presented in court proceedings, depositions, public 
hearings or meetings. The most frequently used method to 
record testimony is by stenotype machine, although it may be 
recorded by voice recording on audio tape, or by manual 
shorthand. Transcription of the recorded material may be per- 
formed by the court reporter or by "note readers" or typists. 
The majority of court reporters today use computer-aided 
transcription systems. Court reporters may also offer notary 
public services for their clients. This classification includes 
clerical office and staff who travel from one office to another. 


5301-16 Service and professional organizations 

Applies to establishments engaged in protecting or fur- 
thering the interest of their members and/or the general pub- 
lic. Many of these operate as nonprofit organizations. Service 
and professional organizations may perform one or many of 
the following activities: 

e Administer certification tests; 

e Arbitrate disputes; 

e Award scholarships; 

e Collect membership dues; 

e Compile, review, and disseminate informational data; 

e Disburse funds; 

¢ Host conventions; 
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e Issue vehicle license registrations, plates, decals, and 
certificates of title; 

e Lobby the legislature; 

e Manage promotional marketing programs; 

e Maintain a membership directory; 

e Offer insurance programs; 

e Operate a tourist information center; 

e Organize fund-raising campaigns; 

e Perform charitable community services; 

e Perform collective bargaining; 

e Provide counseling, adoption, and advocacy services; 

e Provide job placement assistance; 

¢ Publish a newsletter; 

e Research and interpret local, state, and federal regula- 
tions and apprise members of the results; 

e Sponsor athletic leagues and tournaments; 

e Sponsor educational training programs. 

Also included in this classification are Economic Devel- 
opment Councils, Boards, or Associations. These nonprofit 
organizations provide economic consulting services and 
related statistics to government and industry in the promotion 
of economic stability, and recruit businesses that will create 
jobs and provide loans from the grant funds they manage. 
This classification includes clerical office and outside sales 
personnel who travel from one office environment to another. 

This classification excludes: 

e Collection of donated items by truck which is to be 
reported separately in classification 1101; 

¢ Labor unions and employee representative associations 
which are to be reported separately in classification 6503. 

Special note: If a charitable organization subject to clas- 
sification 5301 operates a retail store for the sale of donated 
items, the collection of those items by truck, and all store 
operations, are to be reported separately in classification 
6504. 


5301-18 Telephone answering services 

Applies to establishments engaged in providing tele- 
phone answering services for others. Customers include, but 
are not limited to: 

e Attorneys; 

e Medical professionals; 

¢ Private businesses; 

e Individuals. 

Most answering services today use computerized com- 
munications systems to identify company names when 
answering calls for various companies, obtain correct infor- 
mation about the company to respond to questions, record 
and relay accurate messages in a timely manner. Related ser- 
vices often offered by telephone answering service compa- 
nies include, but are not limited to: 

e Dispatching; 

e Monitoring alarm systems; 

e Placing reminder calls; 

e Rental of office space; 

e Scheduling appointments for customers; 

e Telemarketing; 

e Voice mail or paging. 

This classification includes clerical office personnel and 
staff who travel from one office to another. 
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5301-19 Travel agencies 

Applies to establishments engaged in providing travel 
arrangement services for others. Travel agencies coordinate 
all types of travel arrangements for their clients through: 

e Air; 

¢ Bus lines; 

e Car rental agencies; 

e Cruise; 

e Hotels; 

e Motels; 

e Related travel providers; 

e Resorts; 

e Train; 

¢ Travel insurance companies. 

Services vary and could include: 

e Arrangement of special needs for people with disabili- 
ties or elderly travelers; 

e Booking reservations; 

e Delivery of tickets and itineraries to clients; 

e Selling tickets for tours, excursions, or other entertain- 
ment events. 

This classification includes clerical office and sales staff 
who travel from one office to another. 


5301-21 Word processing ((eF)), secretarial, or tutoring 
services 

Applies to establishments engaged in providing word 
processing or secretarial services to others. Services include, 
but are not limited to: 

e Desktop publishing; 

e Dictation and transcription services; 

e Instruction; 

e Making copies of documents; 

e Student assessments; 

e Typing/compiling reports, proposals, resumes, or cor- 
respondence; 

e Testing; 

e Sending faxes. 

((A-pickup-and delivery service may be offered.)) This 
classification includes clerical office and outside ((sates)) 
personnel who travel from one office or instructional envi- 
ronment to another. 


Excluded operations: Classification 5301-21 excludes: 

e Tutoring programs operated by schools, libraries, and 
any other organization or enterprise classified 6103 and/or 
6104. 

Note: WAC 296-17-31017 multiple classifications must 
assigned. 

Special note: This classification is limited to employers 
engaged in such services being provided to the general pub- 
lic. This is a services only classification and does not include 
retailing or store operations, nor is this classification to be 
assigned to employers setting up separate business operations 
to manage other commonly owned or operated business 
undertakings unless coincidentally the other operations are 
also subject to this classification. 
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AMENDATORY SECTION (Amending WSR 07-01-014, 


filed 12/8/06, effective 12/8/06) 
WAC 296-17A-6108 Classification 6108. 


6108-00 ((Convaleseent-ormursine homes, rest hemes, 
ancd-homes-forthe aged 
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ce This classifieation-_exchides_beardine houseswhich-are 
te-be reported separately in classification 6509-)) Nursing 
homes and skilled nursing centers 


Classification 6108 applies to skilled nursing facilities 
(SNF). This includes nursing homes, rehabilitation centers, 


and similar facilities. While the level of care is less urgent 
than for patients requiring hospitalization, SNFs, such as 
nursing homes, provide 24-hour supervised nursing care. 
They also provide personal care, therapy, nutritional manage- 
ment, organized activities, and social services to individuals 
unable to care for themselves due to injury, illness, or 
advanced age. These facilities are inspected and licensed by 
the Washington department of social and health services 
(DSHS); their administrators are licensed by the Washington 
department of health (DOH). 

Types of workers employed in nursing homes often 
include, but are not limited to: 

e Activity directors; 

e Administrative staff; 

e Caregivers; 

e Chaplains; 

e Cooks and chefs; 

e Dietary aides; 

e Dieticians; 

e Dishwashers; 

e Housekeepers; 
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e Janitors; 

e Laundry workers; 

e Lawn care workers; 

e Maintenance personnel; 

e Nurses’ aides and assistants; 

e Practical nurses; 

e Registered nurses; 

e Social workers; 

e Therapists and therapists’ assistants. 

Medical services provided to residents generally include: 

e Checking and monitoring for wellness; 

e Dispensing medicine; 

e Medical exams; 

e Rehabilitative therapies; 

e Total nursing care due to illness, injury, or surgery. 

Personal care provided to residents may include per- 
forming or assisting with: 

e Bathing; 

e Brushing teeth or hair: 

e Dressing; 

e Feeding; 

e Shaving. 

This classification excludes: 

e Residences providing varying levels of medical ser- 
vices or basic personal care but not licensed by DSHS as SNF 
or nursing home, that are to be reported separately in classifi- 
cation 6509. 

e Hospitals inspected and licensed by the DOH which are 
classified in 6105, 6120, 6121, 7200, or 7400 (assigned only 
by the hospital underwriter). 

e Home care providers working in their clients' homes 
who are to be reported separately in classification 6511 or 
6512. 

e Home health and nursing providers working in their cli- 
ents' homes who are to be reported separately in classification 
6110. 

For administrative purposes, classification 6108 is 
divided into the following subclassification(s): 


6108-00 DSHS licensed nursing homes. 


AMENDATORY SECTION (Amending WSR 07-01-014, 
filed 12/8/06, effective 12/8/06) 


WAC 296-17A-6205 Classification 6205. 
6205-00 nae N. nO: C. 
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AMENDATORY SECTION (Amending WSR 14-17-085, 


filed 8/19/14, effective 9/19/14) 
WAC 296-17A-6509 Classification 6509. 


and-secialcentersswhich areto be reported separately in clas- 
stfieation 6697)) Applies to clubs not specifically described 
by another classification. All clubs have members, and most 
clubs charge membership fees or dues (as opposed to clubs or 
halls in classification 6607 which are open to the public). The 
facilities and services offered vary depending on the type and 
size of the club. A club's operations may be very simple with 
few services, or it may have many facilities and provide a 
range of services, such as: 

e Bars; 

e Restaurants; 

e Recreation and activity rooms: 

e Conference space: 

e Ball rooms; 

e Theaters: 

e Snack or juice counters: 

e Gymnasiums; 

e Pools or saunas; 

e Golf courses; 

e Libraries; 

e Meeting rooms; 

e Study rooms; 


e Lounge areas; 
e Overnight accommodations. 


Examples of clubs classified in 6205 include: 

e Fraternal organizations; 

e Country clubs; 

e Special interest clubs; 

e Social clubs; 

e Student fraternities and sororities; 

e Sporting clubs, such as: 

- Golf: 

- Tennis; 

- Skiing; 

- Fishing; 

- Sailing: 

- Swimming; 

- Yachting. 

This classification excludes: 

e YMCAs and boys/girls clubs which are to be reported 
separately in classification 6203; 

e Health facilities and gymnasiums open to the public 
(even if charging membership fees) which are to be reported 
separately in classification 6204; 

e Golf courses which are to be reported separately in 
classification 6206; and 

e Community and social centers, open to the public, 
which are to be reported separately in classification 6607. 


For administrative purposes, classification 6205 _is 
divided into the following subclassification(s): 


6205-00 Clubs, N.O.C. 
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feeding—_bathing—and personal hysiene_are tobe reported 
separately in-eclasstfication 6108-)) 6509 Assisted living and 


group homes 
Classification 6509 applies to facilities with residents 


who do not require 24-hour nursing care, but often need some 
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e Dispensing medicine; 

e Rehabilitative therapies; 

e Physical examinations. 

Personal care provided to residents may include assis- 
tance with: 


degree of medical monitoring and oversight, personal care, 
treatment, training, or supervision. Residents may need assis- 
tance due to illness, advanced age, physical or mental disabil- 


ities, dementia, homelessness or youth at risk, mental health 
concerns, or chemical dependency. Facilities in this classifi- 


cation generally provide residents a meal plan, but may also 
provide laundry, housekeeping, van or bus service, life or 
work skills training, therapy, recreational activities, social 
services, or even amenities such as barbers or beauticians. 
Most facilities in this classification are inspected and licensed 
by the department of social and health services (DSHS), or 
the department of health (DOH). 

Examples of facilities in classification 6509 include: 

e Adult family homes; 

e Assisted living facilities; 

e Continuing care retirement communities; 

e Enhanced services facilities: 

e Homeless shelters; 

e Independent living centers; 

e Intermediate care facilities: 

e Hospice care centers; 

e Residential treatment facilities: 

e Retirement communities; 

e Safe houses for victims of domestic violence; 

e Transitional housing (halfway houses) for persons pre- 
viously in a treatment facility or incarcerated. 

Note: Some residences included in classification 6509, 
such as a retirement community, may not require any special 
facilities license from DSHS or DOH. 

Types of workers employed in assisted living and group 
homes often include, but are not limited to: 

e Activity directors; 

e Caregivers; 

e Cooks and chefs; 

e Counselors; 

e Dietary aides; 

e Dieticians; 

e Dishwashers; 

e Drivers; 

e Janitors; 

e Housekeepers; 

e Laundry workers; 

e Lawn care workers; 

e Maintenance personnel; 

e Nurses; 

e Nurses! aides and assistants; 

e Resident assistants: 

e Social workers; 

e Therapists and therapists’ assistants; 

e Wait staff. 

Medical services provided to residents in classification 
6509 may include: 

e Assessments for mental health, chemical abuse, or 
basic skills; 

e Checking and monitoring for wellness; 


e Bathing; 

e Brushing teeth or hair: 

e Dressing: 

e Feeding; 

e Shaving. 

Note: Some residences may offer additional services 
such as haircuts, pedicures, manicures, hairstyling, eye and 
hearing exams, and other services not normally associated 
with care facilities. These services are often performed by 
independent contractors. 

This classification excludes: 

e DSHS licensed nursing homes and skilled nursing 
facilities that are reported in classification 6108. 

e Fraternity or sorority houses that are reported in classi- 
fication 6205. 

e Home care providers working in their clients' homes 
who are to be reported in classification 6511 or 6512. 

e Home health and nursing providers working in their cli- 
ents' homes who are reported in classification 6110. 

e Retirement communities without any services or meal 
plans. Generally these are apartment buildings or condomini- 
ums that simply restrict the occupants to age fifty-five or 
above, and are classified in 4910. 

For administrative purposes, classification 6509 is 
divided into the following subclassification(s): 


6509-04 Adult family homes, group homes, treatment 
centers, safe houses, shelters, halfway houses, and similar 


facilities not specifically assigned to another subclassifica- 
tion, N.O.C. 


6509-07 Assisted living facilities, and retirement and con- 
tinuing care communities. 


WSR 16-24-076 
PROPOSED RULES 
DEPARTMENT OF HEALTH 
(Dental Quality Assurance Commission) 
[Filed December 6, 2016, 3:03 p.m.] 


Original Notice. 

Preproposal statement of inquiry was filed as WSR 16- 
06-105. 

Title of Rule and Other Identifying Information: WAC 
246-817-760 Moderate sedation with parenteral agents, the 
dental quality assurance commission is proposing amend- 
ments to include specific requirements and exceptions for 
dentists when sedating pediatric patients. 

Hearing Location(s): DoubleTree Suites, 16500 South- 
center Parkway, Seattle, WA 98188, on January 27, 2017, at 
8:05 a.m. 

Date of Intended Adoption: January 27, 2017. 

Submit Written Comments to: Jennifer Santiago, P.O. 
Box 47852, Olympia, WA 98504-7852, e-mail https:// 
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fortress.wa.gov/doh/policyreview, fax (360) 236-2901, by 
January 20, 2017. 

Assistance for Persons with Disabilities: Contact Jenni- 
fer Santiago by January 20, 2017, TTY (800) 833-6388 or 
711. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The proposed rule 
amendments update monitoring and equipment requirements 
to align with the American Dental Association, the American 
Academy of Pediatric Dentistry (AAPD), the American 
Association of Oral and Maxillofacial Surgeons, and the 
American Society of Anesthesiology national standards cur- 
rently being used by dentists. The proposed rule sets mini- 
mum patient safety standards while administering moderate 
sedation with parenteral agents. 

Reasons Supporting Proposal: The proposed rule amend- 
ments consider the Washington State Academy of Pediatric 
Dentistry concerns with previous proposed requirements to 
obtain vital signs prior to sedating children, and end-tidal car- 
bon dioxide (CO,) monitoring for moderate sedation with 
parenteral agents. Requiring all dentists administering mod- 
erate sedation with parenteral agents to monitor appropriate 
patient vitals follows consistent practice standards. Providing 
specific exemptions for dentists when sedating children is 
consistent with the AAPD Guidelines on Behavior Guidance 
for the Pediatric Dental Patient. 

Statutory Authority for Adoption: RCW 18.32.0365 and 
18.32.640. 

Statute Being Implemented: RCW 18.32.640. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: Washington state dental quality 
assurance commission, governmental. 

Name of Agency Personnel Responsible for Drafting, 
Implementation, and Enforcement: Jennifer Santiago, 111 
Israel Road S.E., Tumwater, WA 98501, (360) 236-4893. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. The proposed rule 
would not impose more than minor costs on businesses in an 
industry. 

A cost-benefit analysis is required under RCW 34.05.- 
328. A preliminary cost-benefit analysis may be obtained by 
contacting Jennifer Santiago, P.O. Box 47852, Olympia, WA 
98504-7852, phone (360) 236-4893, fax (360) 236-2901, e- 
mail jennifer.santiago@doh.wa.gov. 


December 6, 2016 
C. Madden, Chairperson 
Dental Quality Assurance Commission 


AMENDATORY SECTION (Amending WSR 16-06-106, 
filed 3/1/16, effective 4/1/16) 


WAC 246-817-760 Moderate sedation with paren- 
teral agents. (1) Training requirements: To administer mod- 
erate sedation with parenteral agents, the dentist must have 
successfully completed a postdoctoral course(s) of sixty 
clock hours or more which includes training in basic moder- 
ate sedation, physical evaluation, venipuncture, technical 
administration, recognition and management of complica- 
tions and emergencies, monitoring, and supervised experi- 
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ence in providing moderate sedation to fifteen or more 
patients. If treating an adult, the dentist must have training in 
adult sedation. If treating a minor, the dentist must have train- 
ing in pediatric sedation. 

(2) In addition to meeting the criteria in subsection (1) of 
this section, the dentist must also have a current ((and deeu- 
mented profiereneyin)) certification in advanced cardiac life 
support (ACLS) or pediatric advanced life support (PALS). 
(( ; : ‘ 


3 i -)) If treat- 
ing an adult, the dentist must have ACLS certification. If 
treating a minor, the dentist must have PALS certification. 


(3) The drugs, drug amounts, and techniques used must 
carry a margin of safety wide enough to render unintended 
loss of consciousness highly unlikely. 

(4) Procedures for administration of moderate sedation 
with parenteral agents by a dentist and an individual trained 
in monitoring sedated patients: 

(a) In the treatment setting, a patient receiving moderate 
sedation with parenteral ((sedatien)) agents must have that 
sedation administered by a person qualified under this chap- 
ter. 

(b) A patient may not be left alone in a room and must be 
continually monitored by a dentist with a valid moderate 
sedation with parenteral agent permit or trained anesthesia 
monitor. 

(c) An intravenous infusion must be maintained during 
the administration of a parenteral agent. Two exceptions for 
intravenous infusion may occur, but reasons why intravenous 
infusion was not used must be documented: 

(i) Pediatric sedation cases using agents for brief proce- 
dures; and 


(ii) When the pediatric patient is uncooperative or the 
emotional condition is such that intravenous access is not 
possible. 

(d) When the operative dentist is also the person admin- 
istering the moderate sedation with parenteral agents, the 
operative dentist must be continuously assisted by at least 
one individual experienced in monitoring sedated patients. If 
treating an adult, the additional individual must have experi- 
ence or training in adult sedation. If treating a minor, the 
additional individual must have experience or training in 

(e) In the treatment setting, a patient experiencing mod- 
erate sedation with parenteral agents must be visually and 
tactilely monitored by the dentist or an individual trained in 
monitoring sedated patients. Patient monitoring must 
include: 

(i) Heart rate; 

(ii) Blood pressure; 

(iii) Respiration; ((and)) 

(iv) Pulse oximetry; and 

(v) Expired carbon dioxide (CO,). Two exceptions for 


expired CO, monitoring may occur, but reasons why expired 
CO, monitoring was not used must be documented: 


(A) Pediatric sedation cases using agents for brief proce- 
dures; and 
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(B) When the pediatric patient is uncooperative or the 
emotional condition is such that CO, monitoring is not possi- 
ble. 

(f) Requirements of immobilization devices for pediatric 
patients: 

(i) Immobilization devices, such as, papoose boards, 
must be applied in such a way as to avoid airway obstruction 
or chest restriction. 

(ii) The pediatric patient head position and respiratory 
excursions must be checked frequently to ensure airway 
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Office facilities and equipment shall include: 

(a) Suction equipment capable of aspirating gastric con- 
tents from the mouth and pharynx; 

(b) Portable oxygen delivery system including full face 
masks and a bag-valve-mask combination with appropriate 
connectors capable of delivering positive pressure, oxygen- 
enriched patient ventilation and oral and nasal pharyngeal 
airways ((efapprepriate-size)). If treating an adult, the equip- 


ment must be appropriate for adult sedation. If treating a 
minor, the equipment must be appropriate for pediatric seda- 


patency. 

(iii) If an immobilization device is used, a hand or foot 
must be kept exposed. 

(g) The patient's blood pressure and heart rate must be 
recorded every five minutes, pulse oximetry recorded every 
five minutes, and respiration rate must be recorded at least 
every fifteen minutes. ((fs-al-easesthese-vital sien parame- 
ters-must be neted and recorded at the conchision of the pre- 
cedure- 

@)) (h) The patient's level of consciousness must be 
recorded prior to the dismissal of the patient. 

(((hPatients)) (1) Patients receiving ((these-ferms-of)) 
moderate sedation with parenteral agents must be accompa- 
nied by a responsible adult upon departure from the treatment 
facility. 

((@)) @ Ifa patient unintentionally enters a deeper level 
of sedation, the patient must be returned to a level of moder- 
ate sedation as quickly as possible. While returning the 
patient to the moderate level of sedation, periodic monitoring 
of pulse, respiration, blood pressure and continuous monitor- 
ing of oxygen saturation must be maintained. In such cases, 
these same parameters must be taken and recorded at appro- 
priate intervals throughout the procedure and vital signs and 
level of consciousness must be recorded during the sedation 
and prior to dismissal of the patient. 

((€4})) (5) Dental records must contain appropriate med- 
ical history and patient evaluation. Sedation records must be 
recorded during the procedure in a timely manner and must 
include: 

(a) Blood pressure; 

(b) Heart rate; 

(c) Respiration; 

(d) Pulse oximetry; 

(e) End-tidal CO». Two exceptions for end-tidal CO, 
monitoring may occur, but reasons why end-tidal CO, moni- 
toring was not used must be documented: 

(i) Pediatric sedation cases using agents for brief proce- 
dures; and 

(ii) When the pediatric patient is uncooperative or the 
emotional condition is such that end-tidal CO, monitoring is 


not possible. 

(f) Drugs administered including amounts and time 
administered; 

(E) (g) Length of procedure; and 

(E) (h) Any complications of sedation. 

(6) (6) Equipment and emergency medications: All 
offices in which moderate sedation with parenteral ((seda- 
tion)) agents is administered or prescribed must comply with 
the following equipment standards: 


tion; 

(c) A blood pressure cuff (sphygmomanometer) of 
appropriate size and stethoscope; or equivalent monitoring 
devices; 

(d) Electrocardiographic monitor; 

(e) End-tidal CO, monitor: 

(f) Pulse oximetry; and 

(g) An emergency drug kit with minimum contents of: 

(i) Sterile needles, syringes, and tourniquet; 

(ii) Narcotic antagonist; 

(iii) Alpha and beta adrenergic stimulant; 

(iv) Vasopressor; 

(v) Coronary vasodilator; 

(vi) Antihistamine; 

(vii) Parasympatholytic; 

(viii) Intravenous fluids, tubing, and infusion set; and 

(ix) Sedative antagonists for drugs used, if available. 

((€6})) (7) Continuing education: A dentist who adminis- 
ters moderate sedation with parenteral ((sedatier)) agents 
must participate in eighteen hours of continuing education or 
equivalent every three years. 

(a) The education must include instruction in one or 
more of the following areas: 

(i) Venipuncture; 

(ii) Intravenous sedation; 

(iii) Physiology; 

(iv) Pharmacology; 

(v) Nitrous oxide analgesia; 

(vi) Patient evaluation; 

(vii) Patient monitoring; and 

(viii) Medical emergencies. 

(b) In addition to the education requirements in (a) of 
this subsection, the dentist must ((ebtaia-health-eare-previder 
basietife-suppert{BES),)) have a current certification in 
advanced cardiac life support (ACLS)((;)) or pediatric 
advanced life support (PALS) ((certifieation)) to renew the 
moderate sedation with parenteral agents permit. Hourly 
credits earned from certification in BLS, ACLS, or PALS 
courses may not be used to meet the education requirements 
in (a) of this subsection to renew a moderate sedation with 
parenteral agents permit. However, the hourly credits earned 
in ((BES,;)) ACLS((;)) or PALS certification may be used to 
meet the requirements of WAC 246-817-440 to renew the 
dentist license. 

(6) (8) A permit of authorization is required. See 
WAC 246-817-774 for permitting requirements. 
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PROPOSED RULES 
STATE BOARD OF EDUCATION 
[Filed December 6, 2016, 4:37 p.m.] 


Original Notice. 

Preproposal statement of inquiry was filed as WSR 16- 
09-029. 

Title of Rule and Other Identifying Information: The fol- 
lowing sections of chapter 180-19 WAC, Charter schools: 
WAC 180-19-010 Definitions, 180-19-020 Notice of intent 
to submit an authorizer application, 180-19-030 Submission 
of authorizer application, 180-19-040 Evaluation and 
approval or denial of authorizer application, 180-19-070 
Charter school—Request for proposals, 180-19-080 Charter 
school applications—Submission, approval, or denial, 180- 
19-250 Oversight of authorizers—Revocation of authorizing 
contract, and 180-19-260 Authorizer oversight—Transfer of 
charter contract. 

Hearing Location(s): ESD 113, 6500 Tyee Drive S.W., 
Tumwater, WA 98501, on January 11, 2017, at 11:00 a.m. 

Date of Intended Adoption: January 12, 2017. 

Submit Written Comments to: Kaaren Heikes, 600 S.E. 
Washington Street, Olympia, WA 98504, e-mail Kaaren. 
heikes@k12.wa.us, by January 6, 2017. 

Assistance for Persons with Disabilities: Contact Denise 
Ross by January 4, 2017, (360) 725-6027. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The purpose of the 
proposal is to make various amendments to eight sections of 
chapter 180-19 WAC, Charter schools, in order to conform 
adopted state board of education (SBE) rules to implement 
chapter 180-19 WAC with chapter 241, Laws of 2016 
(E2SSB 6194), Concerning public schools that are not com- 
mon schools. The proposed amendments also make certain 
technical corrections to this chapter, as in WAC 180-19-010 
Definitions. 

Reasons Supporting Proposal: The need to ensure that 
chapter 180-19 WAC, Charter schools, is consistent in lan- 
guage, provisions, and intent with chapter 28A.710 RCW, as 
amended by chapter 241, Laws of 2016 (E2SSB 6194). 

Statutory Authority for Adoption: Chapter 28A.710 
RCW. 

Statute Being Implemented: Chapter 28A.710 RCW, as 
amended by chapter 241, Laws of 2016. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: SBE, governmental. 

Name of Agency Personnel Responsible for Drafting: 
Kaaren Heikes, 600 Washington Street S.E., Olympia, WA 
98504, (360) 725-6029; Implementation and Enforcement: 
Ben Rarick, 600 Washington Street S.E., Olympia, WA 
98504, (360) 725-6025. 

A school district fiscal impact statement has been pre- 
pared under section 1, chapter 210, Laws of 2012. 


SCHOOL DISTRICT FISCAL IMPACT STATEMENT 


WSR: | Title of Rule: Over- Agency: SDF - School 
sight of charter school | District Fiscal Impact - 
authorizers. SPI. 
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Part I: Estimates: No fiscal impact, chapter 180-19 
WAC, Charter schools, is being updated through this rule 
revision to conform to the requirements of E2SSB 6194 as 
passed in the 2016 legislative session. Also included are 
some changes to delete obsolete language. Neither of these 
changes create additional costs to school districts, thus this 
tule change has no fiscal impact. 

Estimated Cash Receipts to: No estimated cash 
receipts. 

Estimated Expenditures From: No estimated expendi- 
tures. 

Estimated Capital Impact: 
impact. 


No estimated capital 


A copy of the statement may be obtained by contacting 
Thomas J. Kelly, Room 433, 600 Washington Street S.E., 
Olympia, WA 98504, phone (360) 725-6301. 

A cost-benefit analysis is not required under RCW 
34.05.328. 


December 6, 2016 
Ben Rarick 
Executive Director 


AMENDATORY SECTION (Amending WSR 14-19-107, 
filed 9/16/14, effective 10/17/14) 


WAC 180-19-010 Definitions. (1) "Board" means the 
state board of education. 

(2) "School district" or "district" means a school district 
board of directors. 

(3) "NACSA Principles and Standards" means the "Prin- 
ciples and Standards for Quality Charter Authorizing 
(((2642)) 2015 Edition or most current edition)" developed 
by the National Association of Charter School Authorizers. 


AMENDATORY SECTION (Amending WSR 14-19-107, 
filed 9/16/14, effective 10/17/14) 


WAC 180-19-020 Notice of intent to submit an 
authorizer application. 


((G2ffeetiveuntitMay15,2015) 


A-scheol districtintendine te- file an appleation durine-a 
ealendaryeartebe-appreved_as-_a-charter- school autherizer 
must submittethe state beard of education a netice-ofintent 
to-file-such_appleation by Oetober_tst of that same-year_A 
district may not fe an-authorizer appheation in -@ calendar 


gation te-submit an _appleation under these rules—Fhe board 
shal pest-on-its public web-site-aform foruse by districts in 
submitting notice of intent and shal pest all notices-ofintent 


9 


upen receipt: 
(Effeetive May45,2045))) 


A school district intending to file an application during a 
calendar year to be approved as a charter school authorizer 
must submit to the state board of education a notice of intent 
to file such application by June 15th of that same year. A dis- 
trict may not file an authorizer application in a calendar year 
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unless it has filed a timely notice of intent as provided for 
herein. A notice of intent shall not be construed as an obliga- 
tion to submit an application under these rules. The board 
shall post on its public web site a form for use by districts in 
submitting notice of intent, and shall post all notices of intent 
upon receipt. 


AMENDATORY SECTION (Amending WSR 14-19-107, 
filed 9/16/14, effective 10/17/14) 


WAC 180-19-030 Submission of authorizer applica- 
tion. 


((CEffeetivetmtil May 15,2015) 


()-Fhestate- board of education shall develop-and make 
avatlable_onits-web-site netater than Octobertst of each 
year an “authorizerappleation” that must be-ased by-sehool 
districts _seekine tobe -appreved-as-_a-charter scheolauthe- 
rizer—The appheation may inchide such attachmentsas 


deemed required bythe boardte-suppert and-complete the 
appheation- 
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ship--curricuhum, instruction and assessment special educa- 
tion, Enshshlaneuage learners-and other-diverse tearnite 
needs: performance management and taw, finance and facth- 
ties, through steff and any contractual relationships-or-part- 
nerships-with other public _entities-and 


g 


Git} xt estimate, supported by verifiable date; of the 
financial needs_of the autherizerand a projection, tothe 
extent feasible_of sufficient finanetal resources, supported by 
the-autherizer_oversight feeder REW 28A HOH and 
anyother resources, te-carryout its _autherizine responsibil 
tesin-accordance swith the A4ESA Prineiples_and Standards 
andthe provisiens-of chapter 28A-710 REW 

fo} Ada limi i a r 


proposahHhatthedistrietwould-fapprovedasamauthorizer 
issueto-soleiteharter-sehoolappleations—Fhe-draft-or-pre- 


lHminaryoutlne-ofthe request for propesal(s} shal meet alt 
EEE ARE PATEN a s ASEAS Aa 


r E ig e l 
itwishestoachievehowtwHhgive priority to-servingat- 


riskstudents-as-definmedHn REWA HOHA of students 
fromtow-performing schools-and hew itil respeetthe 

i i bili theel 
schools teversees- 


| ; : ibili 
ties-ofqualityeharterauthorizing Budget and personnel 
capacity! pean t 4 san | ik e 3 ij o 


eientoeversight monitoring and-assistanceto-ensurethatthe 
charter schools +t authorizes wih meet al fiscal academic 
j underehapter-28A-H0REW 


and operational requirements 
and comphywith-all appleable state and federallaws dis- 


Staff reseurees_tebedeveted_te-charter-autherizine 
and-oversieht under-chapter 28A H10 RCW in fol time 
equivalentempleyees,atatevel sufficient te fal it its authe- 


Gee eae ee doo se 
perfermance-evahiation of charter schools_The draft of the 
performance framework shal ata minimum meet the 
requirements ef RCW 328A H04 70 Hnehiding deseriptions 


efeach indicator measure-and meticenumerated therein, 
and shal provide that student academie_proficieney,_student 


eae ars Ac Ea a ce Ra 


and +revocation_of charters +t may _autherize ander RCW 


may betakentinder RCW 28A,H0-190 and 28A HO200- 
dataawill beused in imakine decisionsander 
REW 28A,H410-490 and 28A, 10.200: 


tified deficiencies in-charter_school_performance-orlogal 
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compHance,in accordance with the -charter-contract and the 


(4) districtinust sien-a statement of assurances submit 
ted-with its appheation; whieh-shall be inehided_as-an-attach- 


EOD TEN Heres SOO: A ee 


ef students-as-required by state and federallaws: 
(HHnchidetn-any charter-contract it may_execute with 
harter-scheel in-accer- 
danee=with REW 28A-7101602), educational services_that 


Cffeetive May 45, 2645})) 


(1) The state board of education shall develop and make 
available on its web site, no later than May 15th of each year, 
n "authorizer application" that must be used by school dis- 
tricts seeking to be approved as a charter school authorizer. 
The application may include such attachments as deemed 
required by the board to support and complete the applica- 
tion. 

(2) A school district seeking approval to be a charter 
school authorizer must submit an "authorizer application" to 
the state board of education by October 15th of the year prior 
to the year the district seeks approval as an authorizer. The 
district's completed application must be submitted via elec- 
tronic mail to sbe@k12.wa.us by the date specified in this 
section. The board shall post on its web site each application 
received from a school district. 

(3) A school district must provide sufficient and detailed 
information regarding all of the following in the authorizer 
application submitted to the board: 

(a) The district's strategic vision for chartering. The 
district must state the purposes that it expects to fulfill in 
being an authorizer of charter schools, with reference to the 
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findings and interests set forth in RCW 28A.710.005, as well 
as any district-specific purposes that are a priority for the dis- 
trict; the characteristics of the school or schools it is most 
interested in authorizing, while maintaining a commitment to 
considering all charter applicants based on the merits of their 
proposals and the likelihood of success; the educational goals 
it wishes to achieve; how it will give priority to serving at- 
risk students, as defined in RCW 28A.710.010(2), or students 
from low-performing schools; and how it will respect the 
autonomy and ensure the accountability of the charter 
schools it oversees. 

(b) A plan to support the vision presented, including 
explanations and evidence of the applicant's budget and per- 
sonnel capacity and commitment to execute the responsibili- 
ties of quality charter authorizing. "Budget and personnel 
capacity" means the district's capability of providing suffi- 
cient oversight, monitoring, and assistance to ensure that the 
charter schools it authorizes will meet all fiscal, academic 
and operational requirements under chapter 28A.710 RCW 
and comply with all applicable state and federal laws. A dis- 
trict's evidence of budget and personnel capacity shall con- 
sist, at a minimum, of a detailed description of the following: 

(i) Staff resources to be devoted to charter authorizing 
and oversight under chapter 28A.710 RCW, in full-time 
equivalent employees, at a level sufficient to fulfill its autho- 
rizing responsibilities in accordance with the NACSA Princi- 
ples and Standards and the provisions of chapter 28A.710 
RCW; 

(ii) Job titles, job descriptions, and brief bios and 
resumes of district personnel with anticipated authorizing 
responsibilities under RCW 28A.710.030, demonstrating the 
district's access to expertise in all areas essential to charter 
school oversight including, but not limited to: School leader- 
ship; curriculum, instruction and assessment; special educa- 
tion, English language learners and other diverse learning 
needs; performance management and law, finance and facili- 
ties, through staff and any contractual relationships or part- 
nerships with other public entities; and 

(iii) An estimate, supported by verifiable data, of the 
financial needs of the authorizer and a projection, to the 
extent feasible, of sufficient financial resources, supported by 
the authorizer oversight fee under RCW 28A.710.110 and 
any other resources, to carry out its authorizing responsibili- 
ties in accordance with the NACSA Principles and Standards 
and the provisions of chapter 28A.710 RCW. 

(c) A draft or preliminary outline of the request for 
proposal that the district would, if approved as an authorizer, 
issue to solicit charter school applications. The draft or pre- 
liminary outline of the request for proposal(s) shall meet all 
of the requirements set forth in RCW 28A.710.130 (1)(b) and 
demonstrate that the district will implement a comprehensive 
charter application process that follows fair procedures and 
rigorous criteria, and an evaluation and oversight process 
based on a performance framework meeting the requirements 
of RCW 28A.710.170. 

(d) A draft of the performance framework that the dis- 
trict would, if approved as an authorizer, use to guide the exe- 
cution of a charter contract and for ongoing oversight and 
performance evaluation of charter schools. The draft of the 
performance framework shall, at a minimum, meet the 
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requirements of RCW 28A.710.170(2) including descriptions 
of each indicator, measure and metric enumerated therein, 
and shall provide that student academic proficiency, student 
academic growth, achievement gaps in both proficiency and 
growth, graduation rates, and postsecondary readiness are 
measured and reported in conformance with the achievement 
index developed by the state board of education under RCW 
28A.657.110. 

(e) A draft of the district's proposed renewal, revoca- 
tion, and nonrenewal processes, consistent with RCW 
28A.710.190 and 28A.710.200. The draft provided must, at a 
minimum, provide for the implementation of transparent and 
rigorous processes that: 

(i) Establish clear standards for renewal, nonrenewal, 
and revocation of charters it may authorize under RCW 
28A.710.100; 

(ii) Set reasonable and effective timelines for actions that 
may be taken under RCW 28A.710.190 and 28A.710.200; 

(iii) Describe how academic, financial and operational 
performance data will be used in making decisions under 
RCW 28A.710.190 and 28A.710.200; 

(iv) Outline a plan to take appropriate corrective actions, 
or exercise sanctions short of revocation, in response to iden- 
tified deficiencies in charter school performance or legal 
compliance, in accordance with the charter contract and the 
provisions of RCW 28A.710.180. 

(4) A district must sign a statement of assurances submit- 
ted with its application, which shall be included as an attach- 
ment to the authorizing contract executed between the 
approved district and the state board of education, stating that 
it seeks to serve as an authorizer in fulfillment of the expecta- 
tions, spirit, and intent of chapter 28A.710 RCW, and that if 
approved as an authorizer it will: 

(a) Seek opportunities for authorizer professional devel- 
opment, and assure that personnel with significant responsi- 
bilities for authorizing and oversight of charter schools will 
participate in any authorizer training provided or required by 
the state; 

(b) Provide public accountability and transparency in all 
matters concerning charter authorizing practices, decisions, 
and expenditures; 

(c) ((Seheit_applheations for both new charter-scheols 


clare: Senos ihe Lacan aes 


€d))) Ensure that any charter school it oversees shall have 
a fully independent governing board and exercise autonomy 
in all matters, to the extent authorized by chapter 28A.710 
RCW, in such areas as budgeting, personnel and instructional 
programming and design; 

((€e))) (d) Ensure that any contract it may execute with 
the ((geverning)) charter school board of an approved charter 
school under RCW 28A.710.160 provides that the school will 
provide educational services to students with disabilities, stu- 
dents who are limited-English proficient, and any other spe- 
cial populations of students as required by state and federal 
laws; 

(() (e) Include in any charter contract it may execute 
with the ((geverning)) charter school board of an approved 
charter school, in accordance with RCW ((28A-H0+4602}, 


WSR 16-24-081 


educational services)) 28A-710-040 (2)(b), that the charter 
school must provide a program of basic education that at a 
minimum meets ((the-basie-education standards-set forth in 
REW28A150-226)) the requirements of RCW 28A.150.200 

and 28A.150.220, and meets the goals in RCW 28A.150.210, 
including instruction in the essential learning requirements 
and participation in the statewide student assessment system 
as developed under RCW 28A.655.070. 


AMENDATORY SECTION (Amending WSR 14-19-107, 
filed 9/16/14, effective 10/17/14) 


WAC 180-19-040 Evaluation and approval or denial 
of authorizer applications. 


((Effeetie amti Mayt5, 26015) 


each-part-of the application-as-set-forth in WAC 180-19-030 
Ad eA acted Lae loge als 


fe} "Undeveloped _shalt meanthat the—appleation 
eg lena ache Roma 


district's_prepesed _peleies-and_practices_are-consistent arith 
the NACSA Prineiples-and Standards_as required by REW 
28A-H0100GB) +t aHleastthe folowing areas: 

(a) -Organizational-eapacity: Commit human and inan- 


oe 
(b}Solieitationand-evaliation-of-eharter-applieations: 
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reperts-as- required by chapter 284-710 ROW: and 

SUB aioe Sania an Ero aio POE Denen 
Sripreheadive sender ie. Naane ak and poeri one pEr SE 
mance-datatomakemert-based renewal decisions,_and 
revokes charters when necessary to protect student and _publie 
interests. 

(4)-Fhe-beard-shall develep-and pest-en ts _publicaveb 
site-rubries for determination of the extent toswhich each ert 
terion for evaluation has been met 

_)-Fhe—board may —itilize the serviees—ofextertat 


board disappreves-an-appleation, it shall state in writing the 
: p : : 
ae < ene ab ith ane SES tothe ert 


8) Fhe | shall ease abl err i 
cations-ofalHsehooldistriets-approved-as-authorizers—A 
sehoo! i! fe pro o an-euthorizer shall pest its appli 


Coffeetive-May+15,2015})) 


(1) The board shall evaluate an application submitted by 
a school district seeking to be an authorizer and issue a deci- 
sion approving or denying the application by February Ist of 
each year. 

(2) In evaluating each application, the board will rate 
each part of the application as set forth in WAC 180-19-030 
(3)(a) through (e) as well-developed, partially developed, or 
undeveloped, based on criteria for evaluation included in the 
authorizer application developed and made publicly available 
pursuant to WAC 180-19-030(1). 

(a) "Well-developed" shall mean that the application 
response meets the expectations established by the board and 
the NACSA Principles and Standards in material respects and 
warrants approval subject to execution of an authorizing con- 
tract with the board. 

(b) "Partially developed" shall mean that the application 
response contains some aspects of a well-developed practice, 
is limited in its execution, or otherwise falls short of satisfy- 
ing the expectations established by the board and the NACSA 
Principles and Standards. 
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(c) "Undeveloped" shall mean that the application 
response is wholly inadequate in that the applicant district 
has not considered or anticipated the well-developed practice 
at all, or proposes to carry out its authorizing duties in a way 
that is not recognizably connected to the expectations estab- 
lished by the board and the NACSA Principles and Standards. 

(3) In its evaluation the board will consider whether the 
district's proposed policies and practices are consistent with 
the NACSA Principles and Standards as required by RCW 
28A.710.100(3), in at least the following areas: 

(a) Organizational capacity: Commit human and finan- 
cial resources necessary to conduct authorizing duties effec- 
tively and efficiently; 

(b) Solicitation and evaluation of charter applications: 
Implement a comprehensive application process that includes 
clear application questions and rigorous criteria, and grants 
charters only to applicants who demonstrate strong capacity 
to establish and operate a charter school; 

(c) Performance contracting: Execute contracts with 
charter schools that articulate the rights and responsibilities 
of each party regarding school autonomy, funding, adminis- 
tration and oversight, outcomes, measures for evaluating suc- 
cess or failure, performance consequences, and other material 
terms; 

(d) Ongoing charter school oversight and evaluation: 
Conduct contract oversight that competently evaluates per- 
formance and monitors compliance, ensures schools’ legally 
entitled autonomy, protects student rights, informs interven- 
tion, revocation and renewal decisions, and provides annual 
reports as required by chapter 28A.710 RCW; and 

(e) Charter renewal and revocation processes: Design 
and implement a transparent and rigorous process that uses 
comprehensive academic, financial and operational perfor- 
mance data to make merit-based renewal decisions, and 
revokes charters when necessary to protect student and public 
interests. 

(4) The board shall develop and post on its public web 
site rubrics for determination of the extent to which each cri- 
terion for evaluation has been met. 

(5) The board may utilize the services of external 
reviewers with expertise in educational, organizational or 
financial matters in evaluating applications. 

(6) Prior to approving any application, the board shall 
require an in-person interview with district leadership for the 
purpose of reviewing and evaluating the application. The in- 
person interview will be used to supplement or clarify infor- 
mation provided by the district in the written application. The 
information received in the in-person interview shall be con- 
sidered in formulating the overall ratings of the application 
under subsection (2) of this section. 

(7) For an application to be approved, the board must 
find it to be well developed in each part of the application as 
set forth in WAC 180-19-030(3). A determination that an 
application does not meet standards of quality authorizing in 
any part shall constitute grounds for disapproval. If the state 
board disapproves an application, it shall state in writing the 
reasons for the disapproval, with specific reference to the cri- 
teria included in the authorizer application. 

(8) The board shall post on its public web site the appli- 
cations of all school districts approved as authorizers. A 
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school district approved as an authorizer shall post its appli- 
cation on a public web site. 


AMENDATORY SECTION (Amending WSR 14-19-107, 
filed 9/16/14, effective 10/17/14) 


WAC 180-19-070 Charter school—Request for pro- 
posals. 


((ffeetiventi January 16,2616} 


Ne-tater than Apri tsth_each -autherizer-shall annually 
for-charter-scheols-meeting the 


issue requests _for-propesats 
requirements of RCW 8A HO130- 
(Effective danuary16,2616))) 


No later than March 1st, each authorizer shall annually 
issue ((requests)) solicitations for proposals for charter 
schools meeting the requirements of RCW 28A.710.130. 


AMENDATORY SECTION (Amending WSR 14-19-107, 
filed 9/16/14, effective 10/17/14) 


WAC 180-19-080 Charter school applications—Sub- 
mission, approval, or denial. 


((Effeetivemnti tannar 16,2616} 
()-An-appleant,as-definedin RCW 28A_710-.040-seek- 


ing-approvalmust: 
fa} Submitenenbindinge notice of intent te_be-appreved 
as-a-_propesed charter school not tess than thirty days before 


the last date-for submissien-_of an appleation te-an authorizer 
as-provided inthis_-seetion, An appleantinay net submita 
eharter-sehoolappleation in a calendaryearuntessit has 
filedtimely notice ofintentas_ provided herein and 

(6) Submit an-appleatien_fer-apropesed charter-school 
te-an-autherizer-by- neater than Jub Sth of the year nwhieh 
the-appleantseeks-approvak 


See oe ee a ee 


action- Fhe notice must comply with the requirements set 
fortin REW 284-0450) Fhe report shall be sent tothe 
(Effeetive dantary16,2616))) 


(1) An applicant, as defined in RCW 28A.710.010, seek- 
ing approval must: 

(a) Submit a nonbinding notice of intent to be approved 
as a proposed charter school by May Ist of the year in which 
approval is sought. An applicant may not submit a charter 
school application in a calendar year unless it has filed timely 
notice of intent as provided herein; and 

(b) Submit an application for a proposed charter school 
to an authorizer by no later than June Ist of the year in which 
the applicant seeks approval. 
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(2) An authorizer receiving an application for a proposed 
charter school must either approve or deny the proposal by no 
later than September 1st of the year in which the application 
is received. 

(3) The authorizer must provide the state board of educa- 
tion with a written report of the approval or denial of an appli- 
cant's proposal for a charter school within ten days of such 
action. The notice must comply with the requirements set 
forth in RCW 28A.710.150(2). The report shall be sent to the 
board via electronic mail to sbe@k-12.wa.us. 


AMENDATORY SECTION (Amending WSR 14-02-060, 
filed 12/26/13, effective 1/26/14) 


WAC 180-19-210 Annual report by authorizer. (1) 
Each authorizer must, no later than November Ist of each 
year starting in 2014, submit an annual report to the state 
board of education meeting the requirements of RCW 
28A.710.100(4). The board shall develop and post on its web 
site by September 1st of each year a standard form which 
must be used, and instructions which must be followed by 
each authorizer in making its report. The completed report 
must be sent via electronic mail to sbe@k12.wa.us and shall 
be posted on the board's web site. 

(2) The report must include: 

(a) The date of authorizer approval by the board; 

(b) The names and job titles of district personnel having 
principal authorizing responsibilities with contact informa- 
tion for each; 

(c) The names and job titles of any employees or con- 
tractors to whom the district has delegated responsibilities 
under RCW 28A.710.100, with contact information for each; 

(d) An executive summary including, but not limited to, 
an overview of authorizing activity during the prior year and 
the status and performance of the charter schools authorized; 

(e) The authorizer's strategic vision for chartering, as 
submitted to the state board under WAC 180-19-030 (3)(a), 
and its assessment of progress toward achieving that vision; 

(f) The status of the authorizer's charter school portfolio, 
identifying all charter schools in each of the following cate- 
gories: 

(i) Approved but not yet open, including for each, the 
targeted student population and the community the school 
hopes to serve; the location or geographic area proposed for 
the school; the projected enrollment; the grades to be oper- 
ated each year of the term of the charter contract; the names 
of and contact information for the ((geverning)) charter 
school board, and the planned date for opening; 

(ii) Operating, including for each, location; grades oper- 
ated; enrollment in total and by grade; and for each student 
subgroup as defined in RCW 28A.300.042 in totals and as 
percentages of enrollment; 

(iii) Charter renewed with date of renewal; 

(iv) Charter transferred to another authorizer during the 
prior year, with date of transfer; 

(v) Charter revoked during the prior year with date of 
and reasons for revocation; 

(vi) Voluntarily closed; 

(vii) Never opened, with no planned date for opening. 
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(g) The academic performance of each operating charter 
school overseen by the authorizer, based on the authorizer's 
performance framework, including: 


(i) Student achievement on each of the required indica- 
tors of academic performance in RCW 28A.710.170 (2)(a) 
through (f), as applicable by grade, in absolute values and in 
comparison to the annual performance targets set by the char- 
ter school under RCW 28A.710.170(3). Student academic 
proficiency, student academic growth, achievement gaps, 
graduation rates and postsecondary readiness must be 
included as reported in the achievement index developed by 
the state board of education under RCW 28A.657.110. 


(ii) Student achievement on each additional indicator of 
academic performance the authorizer has chosen to include in 
its performance framework to augment external evaluations 
of performance, in absolute values and in comparison to the 
annual performance targets set by the authorizer under RCW 
28A.710.170. 


(iii) Student achievement on each indicator must be dis- 
aggregated by major student subgroups including gender, 
race and ethnicity, poverty status, special education status, 
English language learner status, and highly capable status as 
required of performance frameworks in RCW 28A.710.170. 

(h) The financial performance of each operating charter 
school overseen by the authorizer, based on the indicators 
and measures of financial performance and sustainability in 
the authorizer's performance framework, in absolute values 
and in comparison to the annual performance targets set by 
the authorizer under RCW 28A.710.170; 


(i) The organizational performance of the ((gevern#ig)) 
charter school board of each operating charter school over- 
seen by the authorizer, based on the indicators and measures 
of organizational performance in the authorizer's perfor- 
mance framework, including compliance with all applicable 
laws, rules and terms of the charter contract; 

(j) The authorizer's operating costs and expenses for the 
prior year for fulfilling the responsibilities of an authorizer as 
enumerated in RCW 28A.710.100(1) and provided under the 
terms of each charter contract, detailed in annual financial 
statements that conform with generally accepted accounting 
principles and applicable reporting and accounting require- 
ments of the office of the superintendent of public instruc- 
tion; 

(k) The contracted, fee-based services purchased from 
the authorizer by the charter schools under its jurisdiction 
under RCW 28A.710.110, including a brief description of 
each service purchased, an itemized accounting of the reve- 
nue received from the schools for the services, and the actual 
costs of these services to the authorizer. 


AMENDATORY SECTION (Amending WSR 14-08-033, 
filed 3/25/14, effective 4/25/14) 


WAC 180-19-250 Oversight of authorizers—Revoca- 
tion of authorizing contract. (1) Evidence of material or 
persistent failure by an authorizer to carry out its duties 
according to nationally recognized principles and standards 
for charter authorizing is grounds for revocation of an autho- 
rizer's chartering contract. This may include: 
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(a) Failure to comply with the terms of the authorizing 
contract between the authorizer and the board; 

(b) Violation of a term of the charter contract between 
the authorizer and a charter school board; 

(c) Demonstrated failure to develop and follow charter- 
ing policies and practices that are consistent with the princi- 
ples and standards for quality charter authorizing developed 
by the National Association of Charter School Authorizers in 
any of the following areas, as required by RCW 28A.710.- 
100: 

(i) Organizational capacity; 

(ii) Soliciting and evaluating charter applications; 

(iii) Performance contracting; 

(iv) Ongoing charter school oversight and evaluation; 

(v) Charter renewal decision making. 

(2) Notice of intent to revoke. If the board makes a deter- 
mination, after due notice to the authorizer and reasonable 
opportunity to effect a remedy, that the authorizer continues 
to be in violation of a material provision of a charter contract 
or its authorizing contract, or has failed to remedy other iden- 
tified authorizing problems: 

(a) The board shall notify the authorizer in writing that it 
intends to revoke the authorizer's chartering authority under 
RCW 28A.710.120. The notification to the authorizer shall 
explain and document the reasons for the intent to revoke 
chartering authority. 

(b) The authorizer shall, within thirty days of notifica- 
tion, submit a written response showing that the authorizer 
has implemented or will implement within sixty days of sub- 
mitting the written response, a sufficient remedy for the vio- 
lation or deficiencies that are the stated grounds for the intent 
to revoke chartering authority. The board shall within thirty 
days of receipt provide written notice to the authorizer 
whether it finds the proposed remedy sufficient to correct the 
violation or deficiencies. 

(3) Notice of revocation. If the authorizer fails to provide 
a timely written response or if the response is found insuffi- 
cient by the board to meet the requirement set forth in subsec- 
tion (1) of this section: 

(a) The board shall provide the authorizer with written 
notice of revocation of the authorizer's chartering authority. 
The notice of revocation shall state the effective date of revo- 
cation, which shall not be sooner than twenty days from the 
date of receipt of the notice of revocation by the authorizer 
unless a timely notice of a request for an adjudicative pro- 
ceeding is filed as set forth herein. 

(b) The authorizer may request an adjudicative proceed- 
ing to contest the revocation. The request for an adjudicative 
proceeding must be submitted in writing by the authorizer to 
the board within twenty days of receipt of the notice of revo- 
cation at the following address: 


Old Capitol Building 

P.O. Box 47206 

600 Washington St. S.E., Room 253 
Olympia, Washington 98504 


Any adjudicative proceeding shall be conducted in accor- 
dance with the Administrative Procedure Act (APA). 
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AMENDATORY SECTION (Amending WSR 14-08-033, 
filed 3/25/14, effective 4/25/14) 


WAC 180-19-260 Authorizer oversight—Transfer of 
charter contract. (1) In the event that a notice of revocation 
is provided to the authorizer under WAC 180-19-250, any 
charter contract held by that authorizer shall be transferred, 
for the remaining portion of the charter term, to the Washing- 
ton charter school commission on documentation of mutual 
agreement to the transfer by the charter school board and the 
commission. 

(2) Documentation of mutual agreement shall consist of 
a written agreement between the charter school board and the 
commission, signed and dated by the chair or president of the 
charter school board and the chair of the commission. The 
agreement shall include any modification or amendment of 
the charter contract as may be mutually agreed upon by the 
charter school ((beard)) and the commission. 

(3) The commission shall submit the agreement to the 
state board of education. The board shall review the agree- 
ment and on a determination that the requirements of these 
rules have been met, issue written certification of the transfer 
of the charter contract to the charter school ((geverniig)) 
board and the commission. 

(4) On certification by the board of the transfer of the 
charter contract, the prior authorizer shall transfer to the com- 
mission all student records and school performance data col- 
lected and maintained in the performance of its duties as an 
authorizer under RCW 28A.710.100 and 28A.710.170. 

(5) The commission, in consultation with the charter 
school ((geverning)) board, shall develop and implement a 
procedure for timely notification to parents of the transfer of 
the charter contract and any modifications or amendments to 
the charter included in the written agreement executed under 
subsection (2) of this section. 

(6) If mutual agreement is not obtained on the transfer of 
the charter contract under RCW 28A.710.120(6) and this sec- 
tion, the charter school shall be closed under the provisions of 
RCW 28A.710.210. The district shall develop and implement 
a termination protocol to ensure timely notification to par- 
ents, orderly transition of students and student records to new 
schools, as necessary, and proper disposition of public school 
funds, property, and assets. The protocol must include, at a 
minimum, a plan for addressing the following: 

(a) Adequate and timely communication with parents, 
school staff and the community regarding the closing of the 
charter school and the options for student transfer to another 
public school; 

(b) Retention of student, personnel, governance and 
financial records in compliance with all applicable laws and 
policies; 

(c) The transfer of all student records in accordance with 
privacy rules set forth in the Family Educational Rights and 
Privacy Act (FERPA) and any applicable state laws and 
school district policies; 

(d) Resolution of all financial obligations associated 
with the closure of the charter school; 

(e) Return of the public funds in the possession of the 
charter school as provided for in RCW 28A.710.201(2), or as 
required by any other state law; and 
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(f) A plan for the disposition of all other assets, in com- 
pliance with applicable state and federal laws or district poli- 
cies governing the assets. 

The protocol must specify tasks, timelines, and responsi- 
ble parties, including delineating the respective duties of the 
charter school and the authorizer. The district shall provide 
the board with a copy of the termination protocol. The board 
may review the protocol and request revisions for implemen- 
tation. 


WSR 16-24-087 
PROPOSED RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed December 7, 2016, 9:25 a.m.] 


Original Notice. 

Preproposal statement of inquiry was filed as WSR 14- 
21-024. 

Title of Rule and Other Identifying Information: Repeal- 
ing WAC 182-513-1300, 182-513-1301, 182-513-1305, 182- 
513-1364, 182-513-1365, 182-513-1366 and 182-515-1500; 
amending WAC 182-507-0125, 182-512-0400, 182-512- 
0960, 182-513-1315, 182-513-1320, 182-513-1325, 182- 
513-1330, 182-513-1340, 182-513-1345, 182-513-1350, 
182-513-1363, 182-513-1367, 182-513-1380, 182-513-1395, 
182-513-1396, 182-513-1397, 182-513-1400, 182-513-1405, 
182-513-1410, 182-513-1415, 182-513-1420, 182-513-1425, 
182-513-1430, 182-513-1435, 182-513-1440, 182-513-1445, 
182-513-1450, 182-513-1455, 182-515-1505, 182-515-1506, 
182-515-1507, 182-515-1508, 182-515-1509, 182-515-1510, 
182-515-1511, 182-515-1512, 182-515-1513 and 182-515- 
1514; new WAC 182-513-1100, 182-513-1200, 182-513- 
1205, 182-513-1210, 182-513-1215, 182-513-1220, 182- 
513-1225, 182-513-1230, 182-513-1235, 182-513-1240, 
182-513-1245, 182-513-1316, 182-513-1317, 182-513-1318, 
182-513-1319, 182-513-1355, and 182-513-1385. 

Hearing Location(s): Health Care Authority (HCA), 
Cherry Street Plaza Building, Sue Crystal Conference Room 
106A, 626 8th Avenue, Olympia, WA 98504 (metered public 
parking is available street side around building. A map is 
available at http://www.hca.wa.gov/documents/directions _ 
to_csp.pdf or directions can be obtained by calling (360) 725- 
1000), on January 10, 2017, at 10:00 a.m. 

Date of Intended Adoption: Not sooner than January 11, 
2017. 

Submit Written Comments to: HCA Rules Coordinator, 
P.O. Box 45504, Olympia, WA 98504-5504, delivery 626 8th 
Avenue, Olympia, WA 98504, e-mail arcWhca.wa.gov, fax 
(360) 586-9727, by 5:00 p.m. on January 10, 2017. 

Assistance for Persons with Disabilities: Contact Amber 
Lougheed by January 6, 2017, e-mail amber.lougheed@hca. 
wa.gov, (360) 725-1349, or TTY (800) 848-5429 or 711. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: 


e The agency revised eligibility rules for institutional med- 
ical assistance programs, and creating [created] new reg- 
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ulations to implement the Patient Protection and Afford- 
able Care Act established under Public Law 111-148. 

e The agency referenced rules that are final January 1, 
2014, in the long-term care medical rule in addition to 
the elimination of the presumptive disability program as 
an eligibility group. 

e The agency added the residential waiver service program 
as a home and community based (HCB) waiver in chap- 
ter 182-515 WAC. 

e The agency implemented the community first choice 
option as directed by the Washington state legislature. 

e The agency added clarifying language regarding count- 
able assets for institutional services. 

e The agency updated links and references and changing 
[changed] language for readability and clarity. 


Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160. 

Statute Being Implemented: RCW 41.05.021, 41.05.160. 

Rule is necessary because of federal law, Patient Protec- 
tion and Affordable Care Act under Public Law 111-148; and 
Code of Federal Regulations at 42 C.F.R. § 431, 435, and 
457, and at 45 C.F.R. § 155. 

Name of Proponent: HCA, governmental. 

Name of Agency Personnel Responsible for Drafting: 
Amy Emerson, P.O. Box 42716, Olympia, WA 98504-2716, 
(360) 725-1348; Implementation and Enforcement: Lori Rol- 
ley, 4500 10th Avenue S.E., Lacey, WA 98503, Mailstop 
45600, (360) 725-2271. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. The agency has deter- 
mined that the proposed filing does not impose a dispropor- 
tionate cost impact on small businesses or nonprofits. 

A cost-benefit analysis is not required under RCW 
34.05.328. RCW 34.05.328 does not apply to HCA rules 
unless requested by the joint administrative rules review 
committee or applied voluntarily. 


December 7, 2016 
Wendy Barcus 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 12-13-056, 
filed 6/15/12, effective 7/1/12) 


WAC 182-507-0125 State-funded long-term care ser- 
vices ((pregram)). ((G)-Fhestate-fundedtonstermeare-ser 
; wees leadlimitsd nedb 


(E) ira DOP ES One OHS, ag déseribad n WAC 388. 


(6) Nursing facility, as-definedin WAC 388-97 0004- 

fe} Adult family home_as-defined in RCW 70 128-010- 

(d)-Assisted yine faciltyas-deseribed in WAC 388- 
5B- 
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fe} Enhanced adult residential care facityas-deseribed 
in WAC 388-513-1304 

fh} Adult residential care _factity_as_deseritbed in WAC 
388-543-4304 

3) Leng-term care-services will be _-providedin-one-of 


Hen Melee NUE Bee. pote de auien aanne 


iek prosran deren bed- a Ihis selon: aa adul anelsen 
years-ofage-oroldermustmeetal of the folowing condi 


fe) Attain institutional status-as_deseribed in WAC 388- 
$43-4320: 

(ad) Medea adon ekien WAC 
388-106-0355 for nursing facility level of eare: 

fe} Not have-a-penalty_period due toe-atransferofassets 
as-deseribed in WAC 388-513-1363, 388-513-1364, 388- 
$13-4365-and 388513-B66: 


E Net have-equity interest in-a_primary residence more 
than the amount deseribed in WAC 388-513-1350 Ara an: 
and 

© ey NSC RC Men Ge Ea a 


(5)-An-adult-who is related-to-the supplemental-seeurity 


228-3) st meet the financial requirements 
described in WAC 388-513-1325 388 513-1330 and 388- 


ee E E E 


rutes-may_quahfyander_medicaly reed MN tes 
fQ- WAC 388-513-1395 foradults relatedtoSSk or 
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(H})A-_ person eligible forthe 
eare services program is_certified fora twelbyveimonth 
peried.)) (1) Caseload limits. 


(a) The state-funded long-term care services program is 
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may qualify under medically needy (MN) rules under WAC 
182-513-1395. 

(c) The agency determines how much an SSI-related per- 
son is required to pay toward the cost of care, using: 


subject to caseload limits determined by legislative funding. 
(b) The aging and long-term support administration 


(i) WAC 182-513-1380, if the person resides in a nursing 
facility. 


(ALTSA) must preauthorize state-funded long-term care ser- 
vice before payments begin. 
(c) ALTSA cannot authorize a service, under chapter 


(ii) WAC 182-515-1505 or 182-515-1510, if the person 
resides in one of the locations listed in subsection (2)(a) 
through (e) of this section. 


388-106 WAC, if doing so would exceed statutory caseload 
limits. 

(2) Location of services. State-funded long-term care 
services may be provided in: 

(a) The person's own home, defined in WAC 388-106- 
0010; 

(b) An adult family home, defined in WAC 182-513- 


(c) An assisted living facility, defined in WAC 182-513- 
1100: 

(d) An enhanced adult residential care facility, defined in 
WAC 182-513-1100; 

e) An adult residential care facilit 
182-513-1100; or 

(f) A nursing facility, defined in WAC 182-500-0050, 
but only if nursing facility care is necessary to sustain life. 

(3) Client eligibility. To be eligible for the state-funded 
long-term care services program, a person must meet all of 
the following conditions: 

(a) General eligibility requirements for medical pro- 
grams under WAC 182-503-0505, except (c) and (d) of this 
subsection; 

(b) Be age nineteen or older; 

(c) Reside in one of the locations under subsection (2) of 
this section; 

(d) Attain institutional status under WAC 182-513-1320; 

(e) Meet the functional eligibility requirements under 
WAC 388-106-0355 for nursing facility level of care; 

(£) Not have a penalty period due to a transfer of assets 
under WAC 182-513-1363; 

(g) Not have equity interest in a primary residence more 
than the amount under WAC 182-513-1350; and 

(h) Meet the requirements under chapter 182-516 WAC 
for annuities owned by the person or the person's spouse. 

(4) General limitations. 

(a) If a person entered Washington only to obtain medi- 
cal care, the person is ineligible for state-funded long-term 
care services. 

(b) The certification period for state-funded long-term 
care services may not exceed twelve months. 

(c) People who qualify for state-funded long-term care 
services receive categorically needy (CN) medical coverage 
under WAC 182-501-0060. 

5) Supplemental security income (SSI)-related pro- 
gram limitations. 

(a) A person who is related to the SSI program under 
WAC 182-512-0050 (1), (2), and (3) must meet the financial 
requirements under WAC 182-513-1315 to be eligible for 
state-funded long-term care services. 

(b) An SSI-related person who is not eligible for the 
state-funded long-term care services program under CN rules 


defined in WAC 


(6) Modified adjusted gross income (WAGI)-based 
program limitations. 

(a) A person who is related to the MAGI-based program 
may be eligible for state-funded long-term care services 
under this section and chapter 182-514 WAC if the person 
resides in a nursing facility. 

(b) A MAGI-related person is not eligible for residential 
or in-home care state-funded long-term care services unless 
the person also meets the SSI-related eligibility criteria under 
subsection (5)(a) of this section. 

(c) A MAGI-based person does not pay toward the cost 
of care in a nursing facility. 

(7) Current resource, income, PNA, and room and board 
standards are found at http://www.hca.wa.gov/free-or-low- 
cost-health-care/program-administration/standards-ltc. 


AMENDATORY SECTION (Amending WSR 14-07-059, 
filed 3/14/14, effective 4/14/14) 


WAC 182-512-0400 SSI-related medical—Vehicles 
excluded as resources. (1) For SSI-related medical pro- 
grams, a vehicle is defined as anything used for transporta- 
tion. In addition to cars and trucks, a vehicle can include 
boats, snowmobiles, and animal-drawn vehicles. 

(2) One vehicle is excluded regardless of its value, if it is 
used to provide transportation for the ((disabled)) SSI-related 
person or a member of the person! s household. 


(3) (C 
-speuse,one-vehicle is exchided 
regardless_of its -valie_or its use—See WAC 182-513 1359 


(4))) A vehicle used as the person's primary residence is 
excluded as the home, and does not count as the one excluded 
vehicle under subsection (2) ((e#-B))) of this section. 

((S}-Ad other_-vehielesexcept_these-exehidedimeder 
WAG 182-542-0350-(H) through 14), are treated as nontiq- 
uid resources_and the equity vahieis_counted toward the 
resource Hmit)) 


AMENDATORY SECTION (Amending WSR 14-07-059, 
filed 3/14/14, effective 4/14/14) 


WAC 182-512-0960 SSI-related medical—Allocating 
income—((Hewthe-ageneyeonsiders—ieontre—ane 


resetreessyhen determining elicibility fora perso pp he 
inf institutional Washi le-health_ (WAHE 


when another household inenberistreeeb te his titre 
tional-WAH)) Determining eligibility for a spouse when 
the other spouse receives long-term services and sup- 
ports. ((G)-Fheageney follows tutes deseribed +1 WAC 1S2- 


3413-43145 fora person-considered te bein institutional WAH. 
which-means-a-_personiwheis_either reside in-amedicat 
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incomethatis-allocated-and-available-to-the-household-is 


3) -Fhe-ageney_considers the incomeand reseurces_of 
spouses-as-avatlable te-each other through the end of the 
month inowhich the spouses stopped tring tegether_See 
WAC+182-513-1330- and 182-513-1350 when-a-speusets 


fa} Onb-one-speuse-enters the fact: 
rate teomis;-OF 


)-Fhe-agency considers ncome-and resources jointhy 
when beth spouses-are placed ina beardine home, AFH, 
ARRC/ARFFE_er DBD-GH factity and share-areent 


(6)-When—determinine SSI related WAH categorically 
needy_(CN} or medically needy {MN} eligibility for-a-com- 
es ee ae ey 


bei dered 
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WAH MN program the ageney- allocates income-from the 


effeetive medically needy 
institutionalized spouse's 


amountiuptetheone-persen 
ineometevel (MN Hessthe 
income wher: 


Bra re aca ig aaa 


deseritbedin- WAC 482-515-1505-and 
(e) The institutionalized spouse-has-gress income ofless 
than the MNE- 


10} See WAC 182-506-0015 for rules-on-hew te-deter 
mine-medical assistance units for households that inelide 


deseribed in WAC 482-313-4320-)) (1) General information. 

(a) This section describes how the agency determines 
household income and resources when the household con- 
tains both institutional and noninstitutional household mem- 
bers. 


(b) A separate medical assistance unit is established for 


people who meet institutional status under WAC 182-513- 
1320. See WAC 182-506-0015 for rules on how to determine 


medical assistance units for households that include people 
related to the supplemental security income (SSI) program. 

(c) Throughout this section, "home" means "own home" 
as defined in WAC 388-106-0010. 

(d) The income and resources of each spouse are avail- 
able to the other through the end of the month in which the 
spouses stopped living together. 

(e) The agency determines income and resources sepa- 
rately starting the first day of the month following the month 
of separation if spouses stop living together because of place- 
ment in an alternate living facility (ALF) and: 

(i) Only one spouse enters the ALF; 

(ii) Both spouses enter the same ALF but have separate 
rooms; or 

(iii) Both spouses enter separate ALFs. 

(f) If spouses share a room in an ALF, the agency deter- 
mines that they live together. 

(2) The agency determines household income and 
resources depending on living arrangement of the applicant 
and spouse. 

(a) When the community spouse applies for coverage but 
the spouse receiving long-term services and supports lives in 
an institution: 

(i) The agency counts income under this chapter, plus 
any allocation the institutionalized spouse has made available 
to the community spouse; and 

(ii) The agency counts resources under this chapter, plus 
any resources allocated to the community spouse when eligi- 
bility for the institutionalized spouse was determined, but that 
remain in the name of the institutionalized spouse. 
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(b) When the community spouse applies for coverage 
while living at home with his or her spouse, and his or her 
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(d) The allocation in (c) of this subsection cannot exceed 
the one-person effective MNIL minus the institutionalized 


spouse receives HCB waiver, PACE, RCL, or hospice, the 


spouse's income. 


agency counts income and resources under this chapter. 

(c) When the spousal impoverishment protections com- 
munity (SIPC) spouse applies for coverage while living at 
home with his or her spouse, and his or her spouse receives 
community first choice (CFC), the agency counts income and 
resources under this chapter. 

(d) When the community spouse applies for coverage but 
his or her spouse receives HCB waiver, PACE, RCL, or hos- 
pice in an ALF: 

(i) If the community spouse lives at home, in a separate 
room in the same ALF as his or her spouse, or in a separate 
ALF: 

(A) The agency counts income under this chapter, plus 
any allocation the institutionalized spouse has made available 
to the community spouse; and 

(B) The agency counts resources under this chapter, plus 
any resources allocated to the community spouse when eligi- 
bility for the institutionalized spouse was determined, but that 
remain in the name of the institutionalized spouse; or 

(ii) If the community spouse lives in the same room as 
his or her spouse, the agency counts income and resources 
under this chapter. 

(e) When the SIPC spouse applies for coverage but his or 
her spouse receives CFC in an ALF: 

(i) If the SIPC spouse lives at home, in a separate room 
in the same ALF as his or her spouse, or in a separate ALF: 

(A) The agency counts income under this chapter; and 

(B) The agency counts resources under this chapter, plus 
any resources allocated to the SIPC spouse when eligibility 
for the spousal impoverishment protections institutionalized 
(SIPI) spouse was determined, but that remain in the name of 
the SIPI spouse; or 

(ii) If the SIPC spouse lives in the same room as his or 
her spouse, the agency counts income and resources under 
this chapter. 

(3) Determining household income when the spouse of 
an HCB waiver recipient is not eligible for categorically 
needy (CN) coverage. 

(a) When the community spouse is not eligible for cate- 
gorically needy (CN) coverage under subsection (2) of this 
section, the agency determines eligibility under the medically 
needy program; 

(b) The agency counts income and resources as 
described under subsection (2) of this section; 

(c) The agency allocates income to the institutionalized 
spouse before comparing the community spouse's income to 
the medically needy income level (MNIL) if: 

(i) The community spouse lives in the same household as 
the institutionalized spouse; 

(ii) The institutionalized spouse is receiving home and 
community-based waiver services under WAC 182-515- 
1505 or institutional hospice services under WAC 182-513- 
1240; and 

(iii) The institutionalized spouse has gross income under 
the MNIL. 
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WAC 182-513-1100 Definitions related to long-term 
services and supports (LTSS). This section defines the 
meaning of certain terms used in chapters 182-513 and 182- 
515 WAC. Within these chapters, institutional, home and 
community based (HCB) waiver, program of all-inclusive 
care for the elderly (PACE), and hospice in a medical institu- 
tion are referred to collectively as long-term care (LTC). 
Long-term services and supports (LTSS) is a broader defini- 
tion which includes institutional, HCB waiver, and other ser- 
vices such as medicaid personal care (MPC), community first 
choice (CFC), PACE, and hospice in the community. See 
chapter 182-500 WAC for additional definitions. 

"Adequate consideration" means that the fair market 
value (FMV) of the property or services received, in 
exchange for transferred property, approximates the FMV of 
the property transferred. 

"Administrative costs" or "costs" means necessary 
costs paid by the guardian including attorney fees. 

"Aging and long-term support administration 
(ALTSA)" means the administration within the Washington 
state department of social and health services (DSHS). 

"Alternate living facility (ALF)" is not an institution 
under WAC 182-500-0050; it is one of the following commu- 
nity residential facilities: 

(a) An adult family home (AFH) licensed under chapter 
70.128 RCW. 

(b) An adult residential care facility (ARC) licensed 
under chapter 18.20 RCW. 

(c) A mental health adult residential treatment facility 
under chapter 246-337 WAC. 

(d) An assisted living facility (AL) licensed under chap- 
ter 18.20 RCW. 

(e) A developmental disabilities administration (DDA) 
group home (GH) licensed as an adult family home under 
chapter 70.128 RCW or an assisted living facility under chap- 
ter 18.20 RCW. 

(f) An enhanced adult residential care facility (EARC) 
licensed as an assisted living facility under chapter 18.20 
RCW. 

(g) An enhanced service facility (ESF) licensed under 
chapter 70.97 RCW. 

"Assets" means all income and resources of a person 
and of the person's spouse, including any income or resources 
which that person or that person's spouse would otherwise 
currently be entitled to but does not receive because of action: 

(a) By that person or that person's spouse; 

(b) By another person, including a court or administra- 
tive body, with legal authority to act in place of or on behalf 
of the person or the person's spouse; or 

(c) By any other person, including any court or adminis- 
trative body, acting at the direction or upon the request of the 
person or the person's spouse. 
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"Authorization date" means the date payment begins 
for long-term services and supports (LTSS) under WAC 388- 
106-0045. 

"Clothing and personal incidentals (CPI)" means the 
cash payment (under WAC 388-478-0090, 388-478-0006, 
and 388-478-0033) issued by the department for clothing and 
personal items for people living in an ALF or medical institu- 
tion. 

"Community first choice (CFC)" means a medicaid 
state plan home and community based service developed 
under the authority of section 1915(k) of the Social Security 
Act under chapter 388-106 WAC. 

"Community options program entry system 
(COPES)" means a medicaid HCB waiver program devel- 
oped under the authority of section 1915(c) of the Social 
Security Act under chapter 388-106 WAC. 

"Community spouse (CS)" means the spouse of an 
institutionalized spouse. 

"Community spouse resource allocation (CSRA)" 
means the resource amount that may be transferred without 
penalty from: 

(a) The institutionalized spouse (IS) to the community 
spouse (CS); or 

(b) The spousal impoverishment protections institution- 
alized (SIPI) spouse to the spousal impoverishment protec- 
tions community (SIPC) spouse. 

"Community spouse resource evaluation" means the 
calculation of the total value of the resources owned by a 
married couple on the first day of the first month of the insti- 
tutionalized spouse's most recent continuous period of insti- 
tutionalization. 

"Comprehensive assessment reporting evaluation 
(CARE) assessment" means the evaluation process defined 
under chapter 388-106 WAC used by a department desig- 
nated social services worker or a case manager to determine 
a person's need for long-term services and supports (LTSS). 

"Continuing care contract" means a contract to pro- 
vide a person, for the duration of that person's life or for a 
term in excess of one year, shelter along with nursing, medi- 
cal, health-related, or personal care services, which is condi- 
tioned upon the transfer of property, the payment of an 
entrance fee to the provider of such services, or the payment 
of periodic charges for the care and services involved. 

"Continuing care retirement community" means an 
entity which provides shelter and services under continuing 
care contracts with its members and which sponsors or 
includes a health care facility or a health service. 

"Dependent" means a minor child, or one of the follow- 
ing who meets the definition of a tax dependent under WAC 
182-500-0105: Adult child, parent, or sibling. 

"Developmental disabilities administration (DDA)" 
means an administration within the Washington state depart- 
ment of social and health services (DSHS). 

"Developmental disabilities administration (DDA) 
home and community based (HCB) waiver" means a med- 
icaid HCB waiver program developed under the authority of 
section 1915(c) of the Social Security Act under chapter 388- 
845 WAC authorized by DDA. There are five DDA HCB 
waivers: 

(a) Basic Plus; 
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(b) Core; 

(c) Community protection; 

(d) Children's intensive in-home behavioral support 
(CIIBS); and 

(e) Individual and family services (IFS). 

"Equity" means the fair market value of real or personal 
property less any encumbrances (mortgages, liens, or judg- 
ments) on the property. 

"Fair market value (FMV)" means the price an asset 
may reasonably be expected to sell for on the open market in 
an agreement, made by two parties freely and independently 
of each other, in pursuit of their own self-interest, without 
pressure or duress, and without some special relationship 
(arm's length transaction), at the time of transfer or assign- 
ment. 

"Guardianship fees" or "fees" means necessary fees 
charged by a guardian for services rendered on behalf of a cli- 
ent. 

"Home and community based (HCB) waiver pro- 
grams authorized by home and community services 
(HCS)" means medicaid HCB waiver programs developed 
under the authority of Section 1915(c) of the Social Security 
Act under chapter 388-106 WAC authorized by HCS. There 
are three HCS HCB waivers: Community options program 
entry system (COPES), new freedom consumer directed ser- 
vices (New Freedom), and residential support waiver (RSW). 

"Home and community based services (HCBS)" 
means LTSS provided in the home or a residential setting to 
persons assessed by the department. 

"Institutional services" means services paid for by 
Washington apple health, and provided: 

(a) In a medical institution; 

(b) Through an HCB waiver; or 

(c) Through programs based on HCB waiver rules for 
post-eligibility treatment of income under chapter 182-515 
WAC. 

"Institutionalized individual" means a person who has 
attained institutional status under WAC 182-513-1320. 

"Institutionalized spouse" means a person who, 
regardless of legal or physical separation: 

(a) Has attained institutional status under WAC 182- 
513-1320; and 

(b) Is legally married to a person who is not in a medical 
institution. 

"Life care community" see continuing care commu- 
nity. 

"Likely to reside" means the agency or its designee rea- 
sonably expects a person will remain in a medical institution 
for thirty consecutive days. Once made, the determination 
stands, even if the person does not actually remain in the 
facility for that length of time. 

"Long-term care services" see "Institutional services." 

"Long-term services and supports (LTSS)" includes 
institutional and noninstitutional services authorized by the 
department. 

"Medicaid personal care (MPC)" means a medicaid 
state plan home and community based service under chapter 
388-106 WAC. 

"Most recent continuous period of institutionaliza- 
tion (MRCPI)" means the current period an institutionalized 
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spouse has maintained uninterrupted institutional status when 
the request for a community spouse resource evaluation is 
made. Institutional status is determined under WAC 182- 
513-1320. 

"Noninstitutional medicaid" means any apple health 
program not based on HCB waiver rules under chapter 182- 
515 WAC, or rules based on a person residing in an institu- 
tion for thirty days or more under chapter 182-513 WAC. 

"Nursing facility level of care (NFLOC)" is under 
WAC 388-106-0355. 

"Participation" means the amount a person must pay 
each month toward the cost of long-term care services 
received each month; it is the amount remaining after the 
post-eligibility process under WAC 182-513-1380, 182-515- 
1509, or 182-515-1514. Participation is not room and board. 

"Penalty period" or "period of ineligibility" means 
the period of time during which a person is not eligible to 
receive services that are subject to transfer of asset penalties. 

"Personal needs allowance (PNA)" means an amount 
set aside from a person's income that is intended for personal 
needs. The amount a person is allowed to keep as a PNA 
depends on whether the person lives in a medical institution, 
ALF, or at home. 

"Room and board" means the amount a person must 
pay each month for food, shelter, and household maintenance 
requirements when that person resides in an ALF. Room and 
board is not participation. 

"Short stay" means residing in a medical institution for 
a period of twenty-nine days or fewer. 

"Special income level (SIL)" means the monthly 
income standard that is three hundred percent of the supple- 
mental security income (SSI) federal benefit rate. 

"Spousal impoverishment protections" means the 
financial provisions within Section 1924 of the Social Secu- 
rity Act that protect income and assets of the community 
spouse through income and resource allocation. The alloca- 
tion process is used to discourage the impoverishment of a 
spouse due to the other spouse's need for LTSS. This includes 
services provided in a medical institution, HCB waivers 
authorized under 1915(c) of the Social Security Act, and 
through December 31, 2018, services authorized under 1115 
and 1915(k) of the Social Security Act. 

"Spousal impoverishment protections community 
(SIPC) spouse" means the spouse of a SIPI spouse. 

"Spousal impoverishment protections institutional- 
ized (SIPI) spouse" means a legally married person who 
qualifies for the noninstitutional categorically needy (CN) 
Washington apple health SSI-related program only because 
of the spousal impoverishment protections under WAC 182- 
513-1220. 

"State spousal resource standard" means the mini- 
mum CSRA standard for a CS or SIPC spouse. 

"Third-party resource (TPR)" means funds paid to or 
on behalf of a person by a third party, where the purpose of 
the funds is for payment of activities of daily living, medical 
services, or personal care. The agency does not pay for these 
services if there is a third-party resource available. 

"Transfer" means, in the context of long-term care eli- 
gibility, the changing of ownership or title of an asset, such as 
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income, real property, or personal property, by one of the fol- 
lowing: 

(a) An intentional act that changes ownership or title; or 

(b) A failure to act that results in a change of ownership 
or title. 

"Uncompensated value" means the fair market value 
(FMV) of an asset on the date of transfer, minus the FMV of 
the consideration the person receives in exchange for the 
asset. 

"Undue hardship" means a person is not able to meet 
shelter, food, clothing, or health needs. A person may apply 
for an undue hardship waiver based on criteria under WAC 
182-513-1367. 


NEW SECTION 


WAC 182-513-1200 Long-term services and sup- 
ports (LTSS) authorized under Washington apple health 
programs. (1) Long-term services and supports (LTSS) pro- 
grams available to people eligible for noninstitutional Wash- 
ington apple health coverage who meet the functional 
requirements. 

(a) Noninstitutional apple health coverage in an alternate 
living facility (ALF) under WAC 182-513-1205. 

(b) Community first choice (CFC) under WAC 182-513- 
1210. 

(c) Medicaid personal care (MPC) under WAC 182-513- 
1225. 

(d) For people who do not meet institutional status under 
WAC 182-513-1320, skilled nursing or rehabilitation is 
available under the CN, medically needy (MN) or alternative 
benefits plan (ABP) scope of care if enrolled into a managed 
care plan. 

(2) Non-HCB waiver LTSS programs that use institu- 
tional rules under WAC 182-513-1315 and 182-513-1380 or 
HCB waiver rules under chapter 182-515 WAC, depending 
on the person's living arrangement: 

(a) Program of all-inclusive care for the elderly (PACE) 
under WAC 182-513-1230. 

(b) Roads to community living (RCL) under WAC 182- 
513-1235. 

(c) Hospice under WAC 182-513-1240. 
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WAC 182-513-1205 Determining eligibility for non- 
institutional coverage in an alternate living facility (ALF). 
(1) This section describes the eligibility determination for 
noninstitutional coverage for a person who lives in a depart- 
ment-contracted alternate living facility (ALF) defined under 
WAC 182-513-1100. 

(2) The eligibility criteria for noninstitutional Washing- 
ton apple health in an ALF follows SSI-related rules under 
WAC 182-512-0050 through 182-512-0960 with the excep- 
tion of the higher income standard under subsection (3) of 
this section. 

(3) A person is eligible for noninstitutional coverage 
under the categorically needy (CN) program if the person's 
monthly income after allowable exclusions under chapter 
182-512 WAC: 
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(a) Does not exceed the special income level (SIL) 
defined under WAC 182-513-1100; and 

(b) Is less than or equal to the person's assessed state rate 
at a department-contracted facility. To determine the CN 
standard: ((y x 31) + $38.84), where "y" is the state daily rate. 
$38.84 is based on the cash payment standard for a person 
living in an ALF setting under WAC 388-478-0006. 

(4) A person is eligible for noninstitutional coverage 
under the medically needy (MN) program if the person's 
monthly income after allowable exclusions under chapter 
182-512 WAC is less than or equal to the person's private rate 
at a department-contracted facility. To determine the MN 
standard: ((z x 31) + $38.84), where "z" is the facility's pri- 
vate daily rate. To determine MN spenddown liability, see 
chapter 182-519 WAC. 

(5) For both CN and MN coverage, a person's countable 
resources cannot exceed the standard under WAC 182-512- 
0010. 

(6) The agency or its designee approves CN noninstitu- 
tional coverage for twelve months. 

(7) The agency or its designee approves MN noninstitu- 
tional coverage for a period of months under chapter 182-504 
WAC for an SSI-related person, provided the person satisfies 
any spenddown liability under chapter 182-519 WAC. 

(8) People who receive medicaid personal care (MPC) or 
community first choice (CFC) pay all of their income to the 
ALF except a personal needs allowance of $62.79. 

(9) A person may have to pay third-party resources as 
defined under WAC 182-513-1100 in addition to the pay- 
ment under this subsection. 


NEW SECTION 


WAC 182-513-1210 Community first choice (CFC) 
—Overview. (1) Community first choice (CFC) is a Wash- 
ington apple health state plan benefit authorized under Sec- 
tion 1915(k) of the Social Security Act. 

(2) CFC enables the agency and its contracted entities to 
deliver person-centered home and community based long- 
term services and supports (LTSS) to medicaid-eligible peo- 
ple who meet the institutional level of care under WAC 388- 
106-0355. See: 

(a) WAC 388-106-0270 through 388-106-0295 for ser- 
vices included within the CFC benefit package. 

(b) WAC 182-513-1215 for financial eligibility for CFC 
services. 
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WAC 182-513-1215 Community first choice (CFC) 
—Eligibility. (1) An applicant who is determined function- 
ally eligible for community first choice (CFC) services under 
WAC 388-106-0270 through 388-106-0295 is financially eli- 
gible to receive CFC services if the applicant is: 

(a) Eligible for a noninstitutional Washington apple 
health program which provides categorically needy (CN) or 
alternative benefits plan (ABP) scope of care; 

(b) A spousal impoverishment protections institutional 
(SIPI) spouse under WAC 182-513-1220; or 

(c) Determined eligible for a home and community based 
(HCB) waiver program under chapter 182-515 WAC. 
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(2) An applicant whose only coverage is through one of 
the following programs is not eligible for CFC: 

(a) Medically needy program under WAC 182-519- 
0100; 

(b) Premium-based children's program under WAC 182- 
505-0215; 

(c) Medicare savings programs under WAC 182-517- 
0300; 

(d) Family planning program under WAC 182-505- 
0115; 
(e) Take charge program under WAC 182-532-0720; 

(f) Medical care services program under WAC 182-508- 
0005; 

(g) Pregnant minor program under WAC 182-505-0117; 

(h) Alien emergency medical program under WAC 182- 
507-0110 through 182-507-0120; 

(i) State-funded long-term care (LTC) for noncitizens 
program under WAC 182-507-0125; or 

(j) Kidney disease program under chapter 182-540 
WAC. 

(3) Transfer of asset penalties under WAC 182-513- 
1363 do not apply to CFC applicants, unless the applicant is 
applying for long-term services and supports (LTSS) that are 
available only through one of the HCB waivers under chapter 
182-515 WAC. 

(4) Home equity limits under WAC 182-513-1350 do 
apply. 

(5) Post-eligibility treatment of income rules do not 
apply if the person is eligible under subsection (1)(a) or (b) of 
this section. People who reside in an alternate living facility 
(ALF) do pay up to the room and board standard. The room 
and board amount is based on the effective one-person medi- 
cally needy income level (MNIL) minus the residential per- 
sonal needs allowance (PNA) except when eligibility is based 
on the rules under WAC 182-513-1205. 

(6) A person who receives CFC and aged, blind, disabled 
(ABD) cash assistance in an AFH keeps a clothing and per- 
sonal incidentals (CPI) amount of $38.84 and pays the 
remainder of the cash grant and other available income 
towards room and board. 

(7) A person who receives CFC services under the health 
care for workers with disabilities (HWD) program under 
chapter 182-511 WAC must pay the HWD premium in addi- 
tion to room and board, if residing in a residential setting. 

(8) Post-eligibility treatment of income rules do apply if 
a person is eligible under subsection (1)(c) of this section. 

(9) A person may have to pay third-party resources as 
defined under WAC 182-513-1100 in addition to the room 
and board and participation. 

(10) PNA, MNIL, and room and board standards are 
found at http://www.hca.wa.gov/free-or-low-cost-health- 
care/program-administration/program-standard-income-and- 
resources. 
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WAC 182-513-1220 Community first choice (CFC) 
—Spousal impoverishment protections for noninstitu- 
tional Washington apple health clients. (1) The agency or 
its designee determines eligibility for community first choice 
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(CFC) using spousal impoverishment protections under this 
section, when an applicant: 

(a) Is married to, or marries, a person not in a medical 
institution; 

(b) Meets institutional level of care and eligibility for 
CFC services under WAC 388-106-0270 through 388-106- 
0295; 

(c) Is ineligible for a noninstitutional categorically needy 
(CN) SSI-related program: 

(i) Due to spousal deeming rules under WAC 182-512- 
0920, or due to exceeding the resource limit in WAC 182- 
512-0010, or both; or 

(ji) In an ALF due to combined spousal resources 
exceeding the resource limit in WAC 182-512-0010; and 

(d) Meets the aged, blindness, or disability criteria under 
WAC 182-512-0050. 

(2) The agency or its designee determines countable 
income using the SSI-related income rules under chapter 
182-512 WAC but uses only the applicant's or recipient's sep- 
arate income and not the income of the applicant's or recipi- 
ent's spouse. 

(3) The agency or its designee determines countable 
resources using the SSI-related resource rules under chapter 
182-512 WAC, except pension funds owned by the spousal 
impoverishment protections community (SIPC) spouse are 
not excluded as described under WAC 182-512-0550: 

(a) For the applicant or recipient, the resource standard is 
$2000 

(b) Before determining countable resources used to 
establish eligibility for the applicant, the agency allocates the 
state spousal resource standard to the SIPC spouse. 

(c) The resources of the SIPC spouse are unavailable to 
the spousal impoverishment protections institutionalized 
(SIPI) spouse the month after eligibility for CFC services is 
established unless subsection (8) of this section applies. 

(4) The SIPI spouse has until the end of the month of the 
first regularly scheduled eligibility review to transfer count- 
able resources in excess of $2000 to the SIPC spouse. 

(5) A redetermination of the couple's resources under 
subsection (3) of this section is required if: 

(a) The SIPI spouse has a break in CFC services of at 
least thirty consecutive days; 

(b) The SIPI spouse's countable resources exceed the 
standard under subsection (3)(a) of this section; or 

(c) The SIPI spouse does not transfer the amount under 
subsection (4) of this section to the SIPC spouse by the end of 
the month of the first regularly scheduled eligibility review. 

(6) If the applicant lives at home and the applicant's sep- 
arate countable income is at or below the SSI categorically 
needy income level (CNIL) and the applicant is resource eli- 
gible, the applicant is a SIPI spouse and is financially eligible 
for noninstitutional CN coverage and CFC services. 

(7) If the applicant lives in an ALF, has separate count- 
able income at or below the standard under WAC 182-513- 
1205(2), and is resource eligible, the applicant is a SIPI 
spouse and is financially eligible for noninstitutional CN cov- 
erage and CFC services. 

(8) If the applicant is employed and has separate count- 
able income at or below the standard under WAC 182-511- 
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1060, the applicant is a SIPI spouse and is financially eligible 
for noninstitutional CN coverage and CFC services. 

(9) Once a person no longer receives CFC services for 
thirty consecutive days, the agency redetermines eligibility 
without using spousal impoverishment protection, under 
WAC 182-504-0125. 

(10) If the applicant's separate countable income is 
above the standards under subsections (6), (7), and (8) of this 
section, the applicant is not eligible for CFC services under 
this section. 

(11) The spousal impoverishment protections under this 
section expire on December 31, 2018. 

(12) Standards are found at http://www.hca.wa.gov/free- 
or-low-cost-health-care/program-administration/program- 
standard-income-and-resources. 
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WAC 182-513-1225 Medicaid personal care (MPC). 
(1) Medicaid personal care (MPC) is a state-plan benefit 
available to a person who is determined: 

(a) Functionally eligible for MPC services under WAC 
388-106-0200 through 388-106-0235; and 

(b) Financially eligible for a noninstitutional categori- 
cally needy (CN) or alternative benefits plan (ABP) Wash- 
ington apple health program. 

(2) MPC services may be provided to a person residing 
at home, in a department-contracted adult family home 
(AFH), or in a licensed assisted living facility that is con- 
tracted with the department to provide adult residential care 
services. 

(3) A person who resides in an alternate living facility 
(ALF) listed in subsection (2) of this section: 

(a) Keeps a personal needs allowance (PNA) of $62.79; 
and 

(b) Pays room and board up to the statewide room and 
board amount, unless CN eligibility is determined using rules 
under WAC 182-513-1205. 

(4) A person who receives MPC and aged, blind, dis- 
abled (ABD) cash assistance in an AFH keeps a clothing and 
personal incidentals (CPI) amount of $38.84 and pays the rest 
of the cash grant and other available income towards room 
and board. 

(5) A person who receives MPC services under the 
health care for workers with disabilities (HWD) program 
under chapter 182-511 WAC must pay the HWD premium in 
addition to room and board, if residing in a residential setting. 

(6) A person may have to pay third-party resources as 
defined under WAC 182-513-1100 in addition to room and 
board. 

(7) Current PNA and room and board standards are 
found at http://www.hca.wa.gov/free-or-low-cost-health- 
care/program-administration/program-standard-income-and- 
resources. 
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WAC 182-513-1230 Program of all-inclusive care for 
the elderly (PACE). (1) The program of all-inclusive care 
for the elderly (PACE) provides long-term services and sup- 
ports (LTSS), medical, mental health, and chemical depen- 
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dency treatment through a department-contracted managed 
care plan using a personalized plan of care for each enrollee. 

(2) Program rules governing functional eligibility for 
PACE are listed under WAC 388-106-0700, 388-106-0705, 
388-106-0710, and 388-106-0715. 

(3) A person is financially eligible for PACE if the per- 
son: 

(a) Is age: 

(i) Fifty-five or older and disabled under WAC 182-512- 
0050; or 

(ii) Sixty-five or older; 

(b) Meets nursing facility level of care under WAC 388- 
106-0355; 

(c) Lives in a designated PACE service area; 

(d) Meets financial eligibility requirements under this 
section; and 

(e) Agrees to receive services exclusively through the 
PACE provider and the PACE provider's network of con- 
tracted providers. 

(4) Although PACE is not a home and community based 
(HCB) waiver program, financial eligibility is determined 
using the HCB waiver rules under WAC 182-515-1505 when 
a person is living at home or in an alternate living facility 
(ALF), with the following exceptions: 

(a) PACE enrollees are not subject to the transfer of asset 
rules under WAC 182-513-1363; and 

(b) PACE enrollees may reside in a medical institution 
thirty days or longer and still remain eligible for PACE ser- 
vices. The eligibility rules for institutional coverage are under 
WAC 182-513-1315 and 182-513-1380. 

(5) A person may have to pay third-party resources as 
defined under WAC 182-513-1100 in addition to the room 
and board and participation. 


NEW SECTION 


WAC 182-513-1235 Roads to community living 
(RCL). (1) Roads to community living (RCL) is a demon- 
stration project authorized under Section 6071 of the Deficit 
Reduction Act of 2005 (P.L. 109-171) and extended through 
the Patient Protection and Affordable Care Act (P.L. 111- 
148). 

(2) Program rules governing functional eligibility for 
RCL are described in WAC 388-106-0250 through 388-106- 
0265. RCL services are authorized by the department. 

(3) A person must have a stay of at least ninety consecu- 
tive days in a qualified institutional setting such as a hospital, 
nursing home, or residential habilitation center, to be eligible 
for RCL. The ninety-day count excludes days paid solely by 
medicare, must include at least one day of medicaid paid 
inpatient services immediately prior to discharge, and the 
person must be eligible to receive any categorically needy 
(CN), medically needy (MN), or alternate benefit plan (ABP) 
medicaid program on the day of discharge. In addition to 
meeting the ninety-day criteria, a person who is being dis- 
charged from a state psychiatric hospital must be under age 
twenty-two or over age sixty-four. 

(4) Once a person is discharged to home or to a residen- 
tial setting under RCL, the person remains continuously eli- 
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gible for medical coverage for three hundred sixty-five days 
unless the person: 

(a) Returns to an institution for thirty days or longer; 

(b) Is incarcerated in a public jail or prison; 

(c) No longer wants RCL services; 

(d) Moves out-of-state; or 

(e) Dies. 

(5) Changes in income or resources during the continu- 
ous eligibility period do not affect eligibility for RCL ser- 
vices. Changes in income or deductions may affect the 
amount a person must pay toward the cost of care. 

(6) A person approved for RCL is not subject to transfer 
of asset provisions under WAC 182-513-1363 during the 
continuous eligibility period, but transfer penalties may apply 
if the person needs HCB waiver or institutional services once 
the continuous eligibility period has ended. 

(7) A person who is not otherwise eligible for a noninsti- 
tutional medical program must have eligibility determined 
using the same rules used to determine eligibility for HCB 
waivers. If HCB rules are used to establish eligibility, the per- 
son must pay participation toward the cost of RCL services. 
HCB waiver eligibility and cost of care calculations are 
under: 

(a) WAC 182-515-1508 and 182-515-1509 for home and 
community services (HCS); and 

(b) WAC 182-515-1513 and 182-515-1514 for develop- 
ment disabilities administration (DDA) services. 

(8) At the end of the continuous eligibility period, the 
agency or its designee redetermines a person's eligibility for 
other programs under WAC 182-504-0125. 


NEW SECTION 


WAC 182-513-1240 The hospice program. (1) Gen- 
eral information. 

(a) The hospice program provides palliative care to peo- 
ple who elect to receive hospice services and are certified as 
terminally ill by their physician. 

(b) Program rules governing election of hospice services 
are under chapter 182-551 WAC. 

(c) A person may revoke an election to receive hospice 
services at any time by signing a revocation statement. 

(d) Transfer of asset rules under WAC 182-513-1363 do 
not apply to the hospice program in any setting, regardless of 
which apple health program the person is eligible to receive. 

(2) When hospice is a covered service. 

(a) A person who receives coverage under a categori- 
cally needy (CN), medically needy (MN), or alternative ben- 
efits plan (ABP) program is eligible for hospice services as 
part of the program specific benefit package. 

(b) A person who receives coverage under the alien 
emergency medical (AEM) program under WAC 182-507- 
0110 may be eligible for payment for hospice services if pre- 
approved by the agency. 

(c) A person who receives coverage under the medical 
care services (MCS) program is not eligible for coverage of 
hospice services. 
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(3) When HCB waiver rules are used to determine eligi- 
bility for hospice. 

(a) A person who is not otherwise eligible fora CN, MN, 
or ABP noninstitutional program who does not reside in a 
medical institution, may be eligible for CN coverage under 
the hospice program by using home and community based 
(HCB) waiver rules under WAC 182-515-1505 to determine 
financial eligibility. 

(b) When HCB waiver rules are used, the following 
exceptions apply: 

(i) A person on the hospice program may reside in a 
medical institution, including a hospice care center, thirty 
days or longer and remain eligible for hospice services; and 

(ii) A person residing at home on the hospice program 
who has available income over the special income limit 
(SIL), defined under WAC 182-513-1100, is not eligible for 
CN coverage. If available income is over the SIL, the agency 
or its designee determines eligibility for medically needy 
coverage under WAC 182-519-0100. 

(c) When HCB waiver rules are used, a person may be 
required to pay income and third-party resources (TPR) as 
defined under WAC 182-513-1100 toward the cost of hos- 
pice services. The cost of care calculation is described under 
WAC 182-515-1509. 

(d) When a person already receives HCB waiver services 
and elects hospice, the person must pay any required cost of 
care towards the HCB waiver service provider first. 

(4) Eligibility for hospice services in a medical institu- 
tion: 

(a) A person who elects to receive hospice services, 
resides in a medical institution for thirty days or longer, and 
has income: 

(i) Equal to or less than the SIL is income eligible for CN 
coverage. Eligibility for institutional hospice is determined 
under WAC 182-513-1315; or 

(ii) Over the SIL may be eligible for MN coverage under 
WAC 182-513-1245. 

(b) A person eligible for hospice services in a medical 
institution may have to pay toward the cost of nursing facility 
or hospice care center services. The cost of care calculation is 
under WAC 182-513-1380. 

(5) Changes in coverage. The agency or its designee 
redetermines a person's eligibility under WAC 182-504-0125 
if the person: 

(a) Revokes the election of hospice services and is eligi- 
ble for coverage using HCB waiver rules only, described in 
subsection (3) of this section; or 

(b) Loses CN, MN, or ABP eligibility. 

(6) Personal needs allowance and income and resource 
standards for hospice and home and community based (HCB) 
waiver programs are found at http://www.hca.wa.gov/free- 
or-low-cost-health-care/program-administration/program- 
standard-income-and-resources. 


NEW SECTION 


WAC 182-513-1245 Medically needy hospice pro- 
gram in a medical institution. (1) General information. 
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(a) When living in a medical institution, a person may be 
eligible for medically needy coverage under the hospice pro- 
gram. A person must: 

(i) Meet program requirements under WAC 182-513- 
1315; 

(ii) Have available income that exceeds the special 
income level (SIL), defined under WAC 182-513-1100, but 
is below the institution's monthly state-contracted rate; 

(iii) Meet the financial requirements of subsection (4) or 
(5) of this section; and 

(b) Elect hospice services under chapter 182-551 WAC. 

(2) Financial eligibility. 

(a) The agency or its designee determines a person's 
resource eligibility, excess resources, and medical expense 
deductions using WAC 182-513-1350. 

(b) The agency or its designee determines a person's 
countable income by: 

(i) Excluding income under WAC 182-513-1340; 

(ii) Determining available income under WAC 182-513- 
1325 or 182-513-1330; 

(iii) Disregarding income under WAC 182-513-1345; 
and 

(iv) Deducting medical expenses that were not used to 
reduce excess resources under WAC 182-513-1350. 

(3) Determining the state-contracted daily rate in an 
institution, and the institutional medically needy income 
level (MNIL). 

(a) The agency or its designee determines the state-con- 
tracted daily rate in an institution and the institutional MNIL 
based on the living arrangement, and whether the person is 
entitled to receive hospice services under medicare. 

(b) When the person resides in a hospice care center: 

(i) If entitled to medicare, the state-contracted daily rate 
is the state-contracted daily hospice care center rate. The 
institutional MNIL is calculated by multiplying the state-con- 
tracted daily rate by 30.42. 

(ii) If not entitled to medicare, the state-contracted daily 
rate is the state-contracted daily hospice care center rate, plus 
the state-contracted daily hospice rate. To calculate the insti- 
tutional MNIL, multiply the state-contracted daily rate by 
30.42. 

(c) When the person resides in a nursing facility: 

(i) If entitled to medicare, the state-contracted daily rate 
is ninety-five percent of the nursing facility's state-contracted 
daily rate. The institutional MNIL is calculated by multiply- 
ing the state-contracted daily rate by 30.42. 

(ii) If not entitled to medicare, the state-contracted daily 
rate is ninety-five percent of the nursing facility's state-con- 
tracted daily rate, plus the state-contracted daily hospice rate. 
The institutional MNIL is calculated by multiplying the state- 
contracted daily rate by 30.42. 

(4) Eligibility for agency payment to the facility for insti- 
tutional hospice services and the MN program. 

(a) If a person's countable income plus excess resources 
is less than or equal to the state-contracted daily rate under 
subsection (3) of this section times the number of days the 
person has resided in the medical institution, the person: 

(i) Is eligible for agency payment to the facility for insti- 
tutional hospice services; 
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(ii) Is approved for MN coverage for a twelve-month 
certification period; 

(b) Pays excess resources under WAC 182-513-1350; 
and 

(c) Pays income towards the cost of care under WAC 
182-513-1380. 

(5) Eligibility for institutional MN spenddown. 

(a) If a person's countable income is more than the state- 
contracted daily rate times the number of days the person has 
resided in the medical institution, but less than the institu- 
tion's private rate for the same period, the person: 

(i) Is not eligible for agency payment to the facility for 
institutional hospice services; and 

(ii) Is eligible for the MN spenddown program for a 
three-month or six-month base period when qualifying medi- 
cal expenses meet a person's spenddown liability. 

(b) Spenddown liability is calculated by subtracting the 
institutional MNIL from the person's countable income for 
each month in the base period. The values from each month 
are added together to determine the spenddown liability. 

(c) Qualifying medical expenses used to meet the spend- 
down liability are described in WAC 182-519-0110, except 
that only costs for hospice services not included within the 
state-contracted daily rate are qualifying medical expenses. 

(6) Eligibility for MN spenddown. 

(a) If a person's countable income is more than the insti- 
tution's private rate times the number of days the person has 
resided in the medical institution, the person is not eligible 
for agency payment to the facility for institutional hospice 
services and institutional MN spenddown; and 

(b) The agency or its designee determines eligibility for 
MN spenddown under chapter 182-519 WAC. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 
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describe how the agency determines a person's eligibility for 
long-term care services. These sections are: 

(1) WAC 182-513-1316 General eligibility requirements 
for long-term care (LTC) programs. 

(2) WAC 182-513-1317 Income and resource criteria for 
an institutionalized person. 

(3) WAC 182-513-1318 Income and resource criteria for 
home and community based (HCB) waiver programs and 
hospice. 

(4) WAC 182-513-1319 State-funded programs for non- 


citizens who are not eligible for a federally funded program. 


NEW SECTION 


WAC 182-513-1316 General eligibility requirements 
for long-term care (LTC) programs. (1) To be eligible for 
long-term care (LTC) services, a person must: 

(a) Meet the general eligibility requirements for medical 
programs under WAC 182-503-0505, except: 

(i) An adult age nineteen or older must meet citizenship 
and immigration status requirements under WAC 182-503- 
0535 (2)(a) or (b); 

(ii) A person under age nineteen must meet citizenship 
and immigration status requirements under WAC 182-503- 
0535 (2)(a), (b), (c), or (d); and 

(iii) If a person does not meet the requirements in (a)(i) 
or (ii) of this subsection, the person is not eligible for medic- 
aid and must have eligibility determined under WAC 182- 
513-1319. 

(b) Attain institutional status under WAC 182-513-1320; 

(c) Meet the functional eligibility under: 

(i) Chapter 388-106 WAC for a home and community 
services (HCS) home and community based (HCB) waiver or 
nursing facility coverage; or 

(ii) Chapter 388-828 WAC for developmental disabili- 
ties administration (DDA) HCB waiver or institutional ser- 
vices; and 

(d) Meet either: 

(i) SSI-related criteria under WAC 182-512-0050; or 

(ii) MAGI-based criteria under WAC 182-503-0510(2), 
if residing in a medical institution. A person who is eligible 
for MAGI-based coverage is not subject to the provisions 
under subsection (2) of this section. 

(2) A supplemental security income (SSI) recipient or a 
person meeting SSI-related criteria who needs LTC services 
must also: 

(a) Not have a penalty period of ineligibility due to the 
transfer of assets under WAC 182-513-1363; 

(b) Not have equity interest in a primary residence 
greater than the home equity standard under WAC 182-513- 
1350; and 

(c) Disclose to the agency or its designee any interest the 
applicant or spouse has in an annuity, which must meet annu- 
ity requirements under chapter 182-516 WAC. 
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(3) A person who receives SSI must submit a signed 
health care coverage application form attesting to the provi- 
sions under subsection (2) of this section. A signed and com- 
pleted eligibility review for LTC benefits can be accepted for 
people receiving SSI who are applying for long-term care ser- 
vices. 

(4) To be eligible for HCB waiver services, a person 
must also meet the program requirements under: 

(a) WAC 182-515-1505 through 182-515-1509 for HCS 
HCB waivers; or 

(b) WAC 182-515-1510 through 182-515-1514 for DDA 
HCB waivers. 


NEW SECTION 


WAC 182-513-1317 Income and resource criteria for 
an institutionalized person. (1) This section provides an 
overview of the income and resource eligibility rules for a 
person who lives in an institutional setting. 

(2) To determine income eligibility for an SSI-related 
long-term care (LTC) applicant under the categorically needy 
(CN) program, the agency or its designee: 

(a) Determines available income under WAC 182-513- 
1325 and 182-513-1330; 

(b) Excludes income under WAC 182-513-1340; and 

(c) Compares remaining available income to the special 
income level (SIL) defined under WAC 182-513-1100. A 
person's available income must be equal to or less than the 
SIL to be eligible for CN coverage. 

(3) To determine income eligibility for an SSI-related 
LTC client under the medically needy (MN) program, the 
agency or its designee follows the income standards and eli- 
gibility rules under WAC 182-513-1395. 

(4) To be resource eligible under the SSI-related LTC 
CN or MN program, the person must: 

(a) Meet the resource eligibility requirements under 
WAC 182-513-1350; 

(b) Not have a penalty period of ineligibility due to a 
transfer of assets under WAC 182-513-1363; 

(c) Disclose to the state any interest the person or the per- 
son's spouse has in an annuity, which must meet the annuity 
requirements under chapter 182-516 WAC. 

(5) A resident of eastern or western state hospital is eli- 
gible for medicaid if the person: 

(a) Has attained institutional status under WAC 182- 
513-1320; and 

(b) Is under age twenty-one; or 

(c) Applies for or receives inpatient psychiatric treat- 
ment in the month of the person's twenty-first birthday that 
will likely continue through the person's twenty-first birth- 
day, and can receive coverage until: 

(i) The facility discharges the person; or 

(ii) The end of the month in which the person turns age 
twenty-two, whichever occurs first; or 

(d) Is at least age sixty-five. 

(6) To determine long-term care CN or MN income eli- 
gibility for a person eligible under a MAGI-based program, 
the agency or its designee follows the rules under chapter 
182-514 WAC. 
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(7) There is no asset test for MAGI-based LTC programs 
under WAC 182-514-0245. 

(8) The agency or its designee determines a person's total 
responsibility to pay toward the cost of care for LTC services 
as follows: 

(a) For an SSI-related person residing in a medical insti- 
tution, see WAC 182-513-1380; 

(b) For an SSI-related person on a home and community 
based waiver, see chapter 182-515 WAC. 


NEW SECTION 


WAC 182-513-1318 Income and resource criteria for 
home and community based (HCB) waiver programs and 
hospice. (1) This section provides an overview of the income 
and resource eligibility rules for a person to be eligible for a 
categorically needy (CN) home and community based (HCB) 
waiver program under chapter 182-515 WAC or the hospice 
program under WAC 182-513-1240 and 182-513-1245. 

(2) To determine income eligibility for an SSI-related 
long-term care (LTC) HCB waiver, the agency or its desig- 
nee: 

(a) Determines income available under WAC 182-513- 
1325 and 182-513-1330; 

(b) Excludes income under WAC 182-513-1340; 

(c) Compares remaining gross nonexcluded income to: 

(i) The special income level (SIL) defined under WAC 
182-513-1100; or 

(ii) For HCB service programs authorized by the aging 
and long-term supports administration (ALTSA), a higher 
standard is determined following the rules under WAC 182- 
515-1508 if a client's income is above the SIL but net income 
is below the medically needy income level (MNIL). 

(3) A person who receives MAGI-based coverage is not 
eligible for HCB waiver services unless found eligible based 
on program rules in chapter 182-515 WAC. 

(4) To be resource eligible under the HCB waiver pro- 
gram, the person must: 

(a) Meet the resource eligibility requirements and stan- 
dards under WAC 182-513-1350; 

(b) Not be in a period of ineligibility due to a transfer of 
asset penalty under WAC 182-513-1363; 

(c) Disclose to the state any interest the person or that 
person's spouse has in an annuity and meet the annuity 
requirements under chapter 182-516 WAC. 

(5) The agency or its designee determines a person's 
responsibility to pay toward the cost of care for LTC services 
as follows: 

(a) For people receiving HCS HCB waiver services, see 
WAC 182-515-1509; 

(b) For people receiving DDA HCB waiver services, see 
WAC 182-515-1514. 

(6) To be eligible for the CN hospice program, see WAC 
182-513-1240. 

(7) To be eligible for the MN hospice program in a med- 
ical institution, see WAC 182-513-1245. 


NEW SECTION 


WAC 182-513-1319 State-funded programs for non- 
citizens who are not eligible for a federally funded pro- 
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gram. (1) This section describes the state-funded programs 
available to a person who does not meet the citizenship and 
immigration status criteria under WAC 182-513-1316 for 
federally funded coverage. 

(2) If a person meets the eligibility and incapacity crite- 
ria of the medical care services (MCS) program under WAC 
182-508-0005, the person may receive nursing facility care or 
state-funded residential services in an alternate living facility 
(ALF). 

(3) Noncitizens age nineteen or older may be eligible for 
the state-funded long-term care services program under 
WAC 182-507-0125. A person must be preapproved by the 
aging and long-term support administration (ALTSA) for this 
program due to enrollment limits. 

(4) Noncitizens under age nineteen who meet citizenship 
and immigration status under WAC 182-503-0535 (2)(e) are 
eligible for: 

(a) Nursing facility services if the person meets nursing 
facility level of care; or 

(b) State-funded personal care services if functionally 
eligible based on a department assessment under chapter 388- 
106 or 388-845 WAC. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1320 Determining institutional status 
for long-term care (LTC) services. (Constitutional status 


ee aie i PRS ee eee a oe 
es (IME : hiatrie facility £ : 
perted of 


eryounger- admitted +e-eimedicalinstitution: or 


isa sa lab chore ch eteca dhe castimaasi 


institutional status your status is net affected by- 


fa}Fransfers between medical faciities-or 
(b}-Changes_frem_onetind eftongterm care services 
; i 5 leal institutional : i 


donotreceiye-waiverorhospice-services-foratHeastthirty 
consecutive days,you lose institutional status.)) (1) To attain 
institutional status outside a medical institution, a person 
must be approved for and receive: 

(a) Home and community based (HCB) waiver services 
under chapter 182-515 WAC; 

(b) Roads to community living (RCL) services under 
WAC 182-513-1235; 

(c) Program of all-inclusive care for the elderly (PACE) 
under WAC 182-513-1230: 

(d) Hospice services under WAC 182-513-1240(3): or 
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(e) State-funded long-term care service under WAC 182- 
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AMENDATORY SECTION (Amending WSR 13-01-017, 


507-0125. 

(2) To attain institutional status in a medical institution, 
a person must reside in a medical institution thirty consecu- 
tive days or more, or based on a department assessment, be 
likely to reside in a medical institution thirty consecutive 
days or more. 

(3) Once a person meets institutional status, the person's 
status is not affected if the person: 

(a) Transfers between medical facilities; or 

(b) Changes between any of the following programs: 
HCB waiver, RCL, PACE, hospice or services in a medical 
institution. 

(4) A person loses institutional status if the person is 
absent from a medical institution, or does not receive HCB 
waiver, RCL, PACE, or hospice services, for more than 
twenty-nine consecutive days. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1325 Determining available income 
for an SSI-related single client for long-term care (LTC) 
services ((Gastitutional wvaiver-orhespiee))). This section 
describes income the ((department-considers)) agency or its 
designee determines available when ((determining)) evaluat- 
ing an SS]-related single client's eligibility for long-term care 
(LTC) services ((Gnstitettonal watvererhespice))). 

(1) (Referteo WAE388513-4330)) See WAC 182-513- 
1330 for rules related to available income for legally married 
couples. 

(2) The ((departmentmustappty)) agency or its designee 
applies the following rules when determining income eligi- 
bility for SSI-related LTC services: 

(a) WAC 182-512-0600 SSI-related_medical—Defini- 
tion of income; 

(b) WAC 182-512-0650 SSI-related medical—A vailable 
income; 

(c) WAC 182-512-0700 SSI-related_medical—Income 
eligibility; 

(d) WAC 182-512-0750 SSI-related_medical—Count- 
able unearned income; 

(e) WAC ((482-544-08408))) 182-512-0840(3) self- 
employment income-allowable expenses((z 

(5 WAC 388-5545); Eligibility for 
)); and 


3 ’ 


(WAC 388-450-0455, 388-450-0156, 388-450-0160 
and+82-599-0155)) (f) WAC 182-512-0785, 182-512-0790, 
and 182-512-0795 for sponsored immigrants and how to 
determine if sponsors’ income counts in determining benefits. 

(3) In initial categorically needy income eligibility for 
LTC, the agency does not allow any deductions listed in 
1612(b) of the Social Security Act, for example: 

(a) Twenty dollars per month income exclusion under 
WAC 182-512-0800; 

b) The first $65 and the remaining one-half earned 
income work incentive under WAC 182-512-0840; and 

(c) Impairment related work expense or blind work 
expense under WAC 182-512-0840. 


Proposed 


filed 12/7/12, effective 1/1/13) 


WAC 182-513-1330 Determining available income 
for legally married couples for long-term care (LTC) ser- 


vices. This section describes income the ((departmenteonsid- 


ers)) agency or its designee determines available when 


((determining)) evaluating a legally married ((eHents)) per- 
son's eligibility for LTC services. 


(1) The ((departmentmustappty)) agency or its designee 
applies the following rules when determining income eligi- 
bility for LTC services: 

(a) WAC 182-512-0600 SSI-related_medical—Defini- 
tion of income ((SSHrelated-medieat)); 

(b) WAC 182-512-0650 SSI-related medical—Available 
income; 

(c) WAC 182-512-0700 SSI-related_medical—Income 
eligibility; 

(d) WAC 182-512-0750 SSI-related_medical—Count- 
able unearned income; 

(e) WAC 182-512-0840(3), self-employment income- 
allowance expenses; 

(€) WAC 182-512-0960((;)) SSI-related medical ((eH- 
ents-and 

WAC388-513-4315 Bhisibilite for] 


@)}¥er))—Allocating income—Determining eligibility 
for a spouse when the other spouse receives long-term ser- 
vices and supports (LTSS). 

(2) In initial categorically needy income eligibility for 
LTC, the agency does not allow any deductions listed in 
1612(b) of the Social Security Act, for example: 

(a) Twenty dollars per month income exclusion under 
WAC 182-512-0800; 

(b) The first $65 and the remaining one-half earned 
income work incentive under WAC 182-512-0840; and 

(c) Impairment related work expense or blind work 
expense under WAC 182-512-0840. 


(3) The following income is available to an institutional- 
ized ((eHent marriedto-a community spouse whe is Hot 


siders- the following ineome-available)) s spouse, unless sub- 
sections (((4}-appHes)) (5) and (6) apply: 

(a) Income received in the ((eHext's)) institutionalized 
spouse's name; 

(b) Income paid to a representative on the ((cHent's)) 
institutionalized spouse's behalf; and 

(c) One-half of the income received in the names of both 
spouses((-and 

(d-ncomefronatrustas-provided bythe trust)). 

(6) (4) The ((department-censidersthe)) following 


income is unavailable to an institutionalized ((eHent)) spouse: 

(a) Separate ((er-eermunity)) income received in the 
name of the community spouse; and 

(b) Income established as unavailable through a court 
order. 

((€4})) (5S) For the determination of eligibility only, if 
available income ((desertbed4n)) under subsection((s-2))) 
(3)(a) through (()) (c) of this section, minus income exclu- 
sions ((desertbedin- WAC 388-513-1346)) under WAC 182- 
513-1340, exceeds the special income level (SIL), ((then)) 
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defined under WAC 182-513-1100, the agency or its desig- 
nee: 

(a) ((Fhe-department)) Follows Washington state com- 
munity property law when determining ownership of income; 

(b) Presumes all income received after the marriage by 
either ((erbeth)) spouse((s)) to be community income; 
((and)) 

(c) Considers one-half of all community income avail- 
able to the institutionalized ((eHent)) spouse. 


((€)) (6) If the total of subsection ((4))) (5)(c) of this 
section plus the ((eHent's-ewn)) institutionalized spouse's 


separate income is over the SIL, ((feltew)) determine avail- 
able income using ule en (@) GB ) of this section. 


OF pay ‘0 ues 4t45 eit 

(6}Fhe-department considers)) (7) A stream of income, 
not generated by a transferred resource, is available to the 
((eHent- net generated by-atransferred resource available te 
the-elent)) institutionalized spouse, even ((whenthe-chent)) 
if the institutionalized spouse transfers or assigns the rights to 
the stream of income to one of the following: 

(a) The community spouse; or 

(b) A trust for the benefit of ((thei)) the community 
spouse. 

(((8)-Fhe department evahiates the transfer ofa resource 
described in subsection 5) according to WAC 388-5 13- 
41363,388-3413-1364, and 388-513-4136Sto determine 


whetherapenaly peried-_of inelisibiityisrequired-)) 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1340 Determining excluded income 
for long-term care (LTC) services. This section describes 
income the ((department)) agency or its designee excludes 
when determining a ((eHent's)) person's eligibility and partic- 
ipation in the cost of care for long-term care (LTC) services 

U aeset rD) 

(1) When determining a person's eligibility and partici- 
pation in the cost of care for LTC services, the agency 
excludes: 

(a) Crime victim's compensation; 

(Œ) (b) Earned income tax credit (EITC) for twelve 
months after the month of receipt; 

(( )) (c) American Indian/Alaskan native bene- 
fits excluded by federal statute (refer to WAC ((388-456- 
0040)) 182-512-0770); 

((€4})) (d) Tax rebates or special payments excluded by 
other statutes; 

(6 (e) Any public agency's refund of taxes paid on 
real property and/or on food; 

((€6})) £ Supplemental security income (SSI) and cer- 
tain state public assistance based on financial need; 

(E) (g) The amount a representative payee charges to 
provide services when the services are a requirement for the 
((eHent)) person to receive the income; 

((€8})) (h) The amount of expenses necessary for a ((eH- 
ent)) person to receive compensation, e.g., legal fees neces- 
sary to obtain settlement funds; 


WSR 16-24-087 


(((9)- Any-_pertien of a_srant_schelarshipor fellowship 
used te-pay_tuitien,_fees_and/or other 


necessary_educational 
expenses-atany educationalinstitutier)) (i) Education bene- 
fits under WAC 182-509-0335; 

(€) 0) Child support payments received from ((an 
absent)) a noncustodial parent for a child living in the home 
are ((considered)) the income of the child; 

(Ð) (k) Self-employment income allowed as a 
deduction by the Internal Revenue Service (IRS); 

(63) d) Payments to prevent fuel cut-offs and to pro- 
mote energy efficiency that are excluded by federal statute; 

(65) m) Assistance (other than wages or salary) 
received under the Older Americans Act; 

(6) (n) Assistance (other than wages or salary) 
received under the foster grandparent program; 

(65) (0) Certain cash payments a ((eHent)) person 
receives from a governmental or nongovernmental medical 
or social service agency to pay for medical or social services; 

(66) (p) Interest earned on excluded burial funds and 
any appreciation in the value of an excluded burial arrange- 
ment that are left to accumulate and become part of the sepa- 
rately identified burial funds set aside; 

(€D) (q) Tax exempt payments received by Alaska 
natives under the Alaska Native Settlement Act established 
by P.L. 100-241; 

((G48})) (1) Compensation provided to volunteers in 
ACTION programs under the Domestic Volunteer Service Act 
of 1973 established by P.L. 93-113; 

(€99) (s) Payments made from the Agent Orange Set- 
tlement Fund or any other funds to settle Agent Orange liabil- 
ity claims established by P.L. 101-201; 

(9) (t) Payments made under section six of the Radi- 
ation Exposure Compensation Act established by P.L. 101- 
426; 

(Ð) u) Payments made under the Energy Employees 
Occupational Illness Compensation Program Act of 2000, 
(EEOICPA) Pub. L. 106-398; 

(D) (v) Restitution payment, and interest earned on 
such payment to a civilian of Japanese or Aleut ancestry 
established by P.L. 100-383; 

((@3})) (w) Payments made under sections 500 through 
506 of the Austrian General Social Insurance Act; 

(CA) (x) Payments made from Susan Walker v. Bayer 
Corporation, et, al., 95-C-5024 (N.D. Ill.) (May 8, 1997) set- 
tlement funds; 

(5) (y) Payments made from the Ricky Ray Hemo- 
philia Relief Fund Act of 1998 established by P.L. 105-369; 

((@6))) (z) Payments made under the Disaster Relief and 
Emergency Assistance Act established by P.L. 100-387; 

(EÐ) (aa) Payments made under the Netherlands! Act 
on Benefits for Victims of Persecution (WUV); 

((@8))) (bb) Payments made to certain survivors of the 
Holocaust under the Federal Republic of Germany's Law for 
Compensation of National Socialist Persecution or German 
Restitution Act; 

((@9})) (cc) Interest or dividends received by the ((eH 
ent)) institutionalized individual is excluded as income. Inter- 
est or dividends received by the community spouse of an 
institutional individual is counted as income of the commu- 
nity spouse. Dividends and interest are returns on capital 
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investments such as stocks, bonds, or savings accounts. Insti- 
tutional status is defined in WAC ((388-543-4326)) 182-513- 
1320; 

(69) (dd) Income received by an ineligible or nonap- 
plying spouse from a governmental agency for services pro- 
vided to an eligible ((eHent)) person, e.g., chore services; 

((G-4)) (2) The agency or its designee treats Department 
of Veterans Affairs (VA) benefits ((designatedfor)) as fol- 


lows: 
(a) ((Fhe-veteran's-dependent hen determining EFE 
-ferthe-veteran—Fhe)) Any VA dependent allow- 
ance is considered countable income to the dependent unless 
it is paid due to unusual medical expenses (UME); 

(b) ((Gausualimedical expenses)) UME, aid and atten- 
dance allowance, special monthly compensation (SMC) and 
housebound allowance((-Wwith the exception _deseribed +n 
subsection G2))) are third-party resources; 

(6D) (c) Benefits ((desertbed- in-subseetion- CHS) 
in subsection (2)(b) of this section for a ((eHent)) person who 
receives long-term care services are excluded when deter- 
mining eligibility, but are ((eensidered)) available as a third- 
party resource (TPR) as defined under WAC 182-513-1100 
when determining the amount the ((eHent)) institutionalized 
individual contributes in the cost of care. 


(3) Any other income excluded by federal law is 


excluded. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1345 Determining disregarded 
income for institutional or hospice services under the 
medically needy (MN) program. This section describes 
income the ((department)) agency or its designee disregards 
when determining a ((cHent's)) person's eligibility for institu- 
tional or hospice services under the medically needy (MN) 
program. ((Fhe-department-considers)) Disregarded income 
is available when determining a ((eHent's)) person's participa- 
tion in the cost of care. 

(1) The ((department)) agency or its designee disregards 
the following income amounts in the following order: 

(a) Income that is not reasonably anticipated, or is 
received infrequently or irregularly, when such income does 
not exceed: 


(i) Twenty dollars per month if unearned; or 

(ii) Ten dollars per month if earned. 

(b) The first ((¥enty-deHars)) $20 per month of earned 
or unearned income, unless the sole source of income paid to 
a ((eHent)) person is: 

(i) Based on need; and 

(ii) Totally or partially funded by the federal government 
or a ((prtvate)) nongovernmental agency. 

(2) For a ((eHent)) person who is related to the supple- 
mental security income (SSI) program ((as-deseribedHn)) 
under WAC 182-512-0050(1), the first ((sixty-five-doHars)) 
$65 per month of earned income not excluded under WAC 
((388-543-+4346)) 182-513-1340, plus one-half of the remain- 
der. 
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(3) Department of Veterans Affairs benefits designated 
for: 

(a) The veteran's dependent when determining LTC eli- 
gibility for the veteran. The VA dependent allowance is con- 
sidered countable income to the dependent unless it is paid 
due to unusual medical expenses (UME); 

(b) Unusual medical expenses, aid and attendance allow- 
ance, special monthly compensation (SMC) and housebound 
allowance, with the exception ((desertbed4n)) under subsec- 
tion (4) of this section. 

(4) Benefits ((deseribedHn)) under subsection (3)(b) of 
this section for a ((eHent)) person who receives long-term 
care services are excluded when determining eligibility, but 
are considered available as a third-party resource (TPR) 
defined under WAC 182-513-1100 when determining the 
amount the ((eHent)) person contributes in the cost of care. 

((Gneomethe-Seciat Security Administration SSA) 
withhelds-from SSA-Fitle H benefits for the recoveryofan 
SSieverpayment)) 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1350 Defining the resource standard 
and determining resource eligibility for SSI-related long- 
term care (LTC) services. ((Fhis-section deseribes how the 
department defines the resource standard and countable or 


()-Fhe-+esouree-standard ised te-determineelesibiity 
for L¥C serviees-equals: 
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dard deseribed in-subsection_(] (a) ofthis section te-each 
spouse deme this-would make oneofthe spousesinelet 


ble then the - department apples_(b} ofthis section fora 


fa} WAC 182-512-0300; Resource cHeibitity: 
(6) WAC 182-512-0250 Hew te-determinewhe-owns-a 
resource and 


' 


fe} WAC 388-470-0060, Resources of an alien's sponser: 
(8) Fer LTC services _the_-department _determines—a—ch- 


WAC 182-512-0550 pension funds owned by-an: 
Lb Ineliaib! Pension fond lefi ; 


bythe RSeode:of 
(1) Werk+elated pension plan_Ginchiding plans for-sel 


GH -WAC 182-512-0350-(1¢b} clients he hue sumit 
ted_an-appHeation for LTC 


and-have-an-equity-_interest-greater-than-five-hundred thou- 


2042-and es tanuary L-of each-year-thereafter,_this standard 


maybe increased or deereased by the percentage inereased oF 
ee ae i APT. 
eurrentexcess home equity standard starting January t+ 20H 
and-each-yearthereafter, see_http-/ Awww dshs awa govt 
shtmt- 


{b)ForanSSkrelatedehentone-automobiHe-perhouse- 
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{C) Necessary_medical eare-covered anderthe state's 
Expenses-for- nursing facility care are reduced at the state rate 
a h hei l medical : 


EPE EEE I ETET PEE 
resources: 
EHHarenot-beenusedHtoreduce—chHentresponsibiity 


E Weis nor incurred duringatransferofassetpenakty 
leseribed_in_ WAC388-5 


’ ’ 


EE T EA 
adult family home (AFH) orassistedHving facility is neta 
medtealexpense- 


WAC S 
(Fhe amount of exeess-_reseureesis timited tothe fol 


G For_-LTC_services_provided-under_the-categorically 


level (SH); 300% ef the federal benefit tate {FBR}. 


€ CN wai soibilite 4 . 

ee OF eked ie ceed oe 
CNowvatver-ebeibttty. The-cost-of care for the waiver ser- 
yicescannotbeaHhowedas-a 


Gi For LFCservices-provided-underthe—medically 
need MN) program-whenexeess-resourcees-are-addedHto 
blei | bined totalis Jess thanthe: 


E E A A e aa 
waiver services cannot be allowed asa projected expense: 


(2) Fora-chentnetrelatedto-SSF the department apples 
the resource tutes_of the -presram-used to-relate the -clentte 
iealelioibilits: 
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(9) Fortegalhmarriedchentswhen-onkyone-speuse 
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tistitutionalized_prier_to the month of appheation, and 
declares the spousal share exceeds_the state spousal resource 
Lc ue sas GE na gee pe eran ene 


Bod ; 

(b)}-On-or-_after_Octeber+_1989 the _department-_adds 
together the total amount of nenexchided resources held in 
the name of: 


> Bid 


4) Both spouses. 
10} -H-subseetion{9){b) of this section apples, the 


ee ee ae Biesctive Janad. 2009 n 
maximum-allocatioms-one-hundredandninethousandfive 
hundred-and-sixty-doHars—Fhis-standard-mayehangeannt- 
ally_onJanvary_tst-based_on the consumer-priceindex_For 
the-current standard starting January2009-and each year 


thereafter,_see_tone term _eare_standeards—at 
http-/4vwewLdshsava-cov4snanvals/eaz/sections/Longe Ferme 
are/LFCstandardspna-shtmbh-er 


IE he cleats current piod oi sustititioual satis 
beganonorafter August + 2003, the department aHocates 
the -greater-of 


T 


GH spousakshareequahHo-one-halfofthecouple'seom- 
bined countable resources-as-of the first day of the month of 


http: Vea ze sao ETO Sat ee ee 
are/LFCstandardspna-shtmk 


began-as-desertbed in 
WAC +482 5142-93004). 

HHH -Fhe—amount-of_the_speusal_share—deseribed in 
10)(6}4)-can-be-determined-_anytine betveen the -date that 
the-current peried of institutional status began _and the date 
that eheibility for LTC services is- determined Fhe folowing 
rules-apphyte the determination of the spousal share: 


{a} Prierto-an appHeation for LTC services the couple's 
eombined countable resourees-are evaluated trontthe date of 
the-eurrent peried ofinstitutional status-_atthe request of 


ee rr ee E EE 
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for L¥C services is established unless 


month after eheibiity 
subsection (6)- of 44)(a) (6), oHe) of this section apples. 
GAA redetermination ofthe couple's resourees—as 


(The astun ouled pose has a rae oiu esi 
hi rederi od ofiastittional 


{e)Fhe-nstitutionalzed-spouse—does-notHransferthe 
amount deseribed +n-subsections_ 10) er 42} tothe commu 
Fhe end of the month of the first regular scheduled 
me je 
pies bl -additionahi 
speuse-)) (1) General information. 

(a) This section describes how the agency or its designee 
defines the resource standard and countable or excluded 
resources when determining a person's eligibility for SSI- 
related long-term care (LTC) services. 

(b) "Resource standard" means the maximum amount of 
resources a person can have and still be resource eligible for 
program benefits. 

(c) For a person not SSI-related, the agency applies pro- 
gram specific resource rules to determine eligibility. 

(2) Resource standards. 

(a) The resource standard for the following people is 
$2000: 

(i) A single person; or 

(ii) An institutionalized spouse. 

(b) The resource standard for a legally married couple is 
$3000, unless subsection (3)(b)(ii) of this section applies. 

(c) The resource standard for a person with a qualified 
long-term care partnership policy under WAC 182-513-1400 
may be higher based on the dollar amount paid out by a part- 
nership policy. 

(d) Determining the amount of resources that can be allo- 


cated to the community spouse when determining resource 
eligibility is under WAC 182-513-1355. 

(3) Availability of resources. 

(a) General. The agency or its designee applies the fol- 
lowing rules when determining available resources for LTC 
services: 
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(i) WAC 182-512-0300 SSI-related medical—Resources 
eligibility; 

(ii) WAC 182-512-0250 SSI-related_medical—Owner- 
ship and availability of resources; and 

(iii) WAC 182-512-0260 SSI-related medical—How to 
count a sponsor's resources. 

(b) Married couples. 

(i) When both spouses apply for LTC services, the 
resources of both spouses are available to each other through 
the month in which the spouses stopped living together. 

(ii) When both spouses are institutionalized, the agency 
or its designee determines the eligibility of each spouse as a 
single person the month following the month of separation. 

(iii) If the agency or its designee has already established 
eligibility and authorized services for one spouse, and the 
community spouse needs LTC services in the same month, 
but after eligibility has been established and services autho- 
rized for the institutionalized spouse, then the agency applies 
the standard under subsection (2)(a) of this section to each 
spouse. If doing this would make one of the spouses ineligi- 
ble, then the agency applies subsection (2)(b) of this section 
for the couple. 

(iv) The resources of the community spouse are unavail- 
able to the institutionalized spouse the month after eligibility 
for LTC services is established, unless (v) or (vi) of this sub- 
section applies. 

(v) When a single institutionalized individual marries, 
the agency or its designee redetermines eligibility applying 
the resource and income rules for a legally married couple. 

(vi) A redetermination of the couple's resources under 
this section is required if: 

(A) The institutionalized spouse has a break of at least 
thirty consecutive days in a period of institutional status; 

(B) The institutionalized_ spouse's countable resources 
exceed the standard under subsection (2)(a) of this section, 
and WAC 182-513-1355 (2)(b) applies; or 

(C) The institutionalized spouse does not transfer the 
amount, under WAC 182-513-1355 (3) or (5), to the commu- 
nity spouse by either: 

(1) The end of the month of the first regularly scheduled 
eligibility review; or 

(I) A reasonable amount of time necessary to obtain a 
court order for the support of the community spouse. 

(4) Countable resources. 

(a) The agency or its designee determines countable 
resources using the following sections: 

(i) WAC 182-512-0200 SSI-related medical—Definition 
of resources. 

(ii) WAC 182-512-0250 SSI-related_medical—Owner- 
ship and availability of resources. 

(iii) WAC 182-512-0260 SSI-related medical—How to 
count a sponsor's resources. 


(iv) WAC _ 182-512-0300 _SSI-related _ medical— 
Resources eligibility. 
(v) WAC 182-512-0350 SSI-related medical—Property 


and contracts excluded as resources; 


(vi) WAC 182-512-0400 SSI-related medical—Vehicles 


excluded as resources: 
(vii) WAC 182-512-0450 SSI-related medical—Life 
insurance excluded as a resource; and 
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(viii) WAC 182-512-0500 SSI-related medical—Burial 
funds, contracts and spaces excluded as resources. 

(ix) Chapter_182-516 WAC, Trusts, annuities, life 
estates, and promissory notes—Effect on medical programs. 

(b) The agency or its designee determines excluded 
resources based on federal law and WAC 182-512-0550, 
except: 

(i) For institutional and HCB waiver programs, pension 
funds owned by a nonapplying spouse are counted toward the 
resource standard. 

Gi) For long-term services and supports (LTSS), based 
on the need for either nursing facility level of care or interme- 
diate care facility for the intellectually disabled level of care, 
one home is excluded only if it meets the home equity limits 
of subsection (8) of this section. See WAC 182-512-0350 
(1)(b). 

(c) The agency or its designee adds together the count- 
able resources of both spouses if subsections (3)(b)(i) and 
(iv) apply, but not if subsection (3)(b)(ii) or (iii) apply. For a 
person with a community spouse, see WAC 182-513-1355. 

(5) Excess resources. 

(a) For LTC programs, a person may reduce excess 


resources by deducting incurred medical expenses under sub- 
section (6) of this section; 

(b) The amount of excess resources is limited to the fol- 
lowing amounts: 

(i) For LTC services provided under the categorically 
needy (CN) program: 

(A) In a medical institution, excess resources and avail- 
able income must be under the state medicaid rate based on 
the number of days the person spent in the medical institution 
in the month. 

(B) For HCB waiver eligibility, incurred medical 
expenses must reduce resources within allowable resource 
standards. The cost of care for the HCB waiver services can- 
not be allowed as a projected expense. 

(ii) For LTC services provided under the medically 
needy (MN) program, see: 

(A) WAC 182-513-1395 for LTC programs; and 

(B) WAC 182-513-1245 for hospice. 

(c) Excess resources not otherwise applied to medical 
expenses will be applied to the projected cost of care for ser- 
vices in a medical institution under WAC 182-513-1380. 

(6) Allowable medical expenses. 

(a) The following incurred medical expenses may be 
used to reduce excess resources: 

(i) Premiums, deductibles, coinsurance, or copayment 
charges for health insurance and medicare; 

(ii) Medically necessary care defined under WAC 182- 
500-0070, but not covered under the state's medicaid plan. 
Information regarding covered services is under chapter 182- 
501 WAC; 

(iii) Medically necessary care defined under WAC 182- 
500-0070 incurred prior to medicaid eligibility. Expenses for 
nursing facility care are reduced at the state rate for the spe- 
cific facility that provided the services. 

(b) To be allowed, the medical expense must: 

(i) Have been incurred more than three months before 
the month of the medicaid application; 
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(ii) Not be subject to third-party payment or reimburse- 
ment; 

Gii) Not have been used to satisfy a previous spenddown 
liability; 

(iv) Not have been previously used to reduce excess 
resources; 

(v) Not have been used to reduce participation; 

(vi) Not have been incurred during a transfer of asset 
penalty under WAC 182-513-1363; and 

(vii) Be an amount for which the person remains liable. 

(7) Nonallowable expenses. The following expenses are 
not allowed to reduce excess resources: 

(a) Unpaid adult family home (AFH) or assisted living 
facility expenses incurred prior to medicaid eligibility; 

(b) Personal care cost in excess of approved hours deter- 
mined by the CARE assessment under chapter 388-106 
WAC; and 

(c) Expenses excluded by federal law. 

(8) Excess home equity. 

(a) A person with an equity interest in a primary resi- 
dence in excess of the home equity limit is ineligible for long- 
term services and supports (LTSS) that are based on the need 
for either nursing facility level of care or intermediate care 
facility for the intellectually disabled level of care, unless one 
of the following persons lawfully resides in the home: 

(i) That person's spouse; or 

(ii) That person's dependent child under age twenty-one, 
blind child, or disabled child. 

(b) The home equity provision applies to all applications 
for LTSS received on or after May 1, 2006. 

(c) Effective January 1, 2016, the excess home equity 
limit is $552,000. On January 1, 2017, and on January Ist of 
each year thereafter, this standard may change by the percent- 
age in the consumer price index-urban. 

(d) A person who is denied or terminated LTC services 


due to excess home equity may apply for an undue hardship 
waiver under WAC 182-513-1367. 


(9) Institutional resource standards are found at 
http://www.hca.wa.gov/free-or-low-cost-health-care/ 
program-administration/program-standard-income-and- 
resources. 


NEW SECTION 


WAC 182-513-1355 Allocating resources to a com- 
munity spouse when determining resource eligibility for 
SSI-related long-term care services. (1) The agency or its 
designee uses this section to calculate the resource allocation 
from the institutionalized spouse to the community spouse 
for the determination of the institutionalized spouse's 
resource eligibility under WAC 182-513-1350 (2)(a)(ii). 

(2) If the institutionalized spouse's most recent continu- 
ous period of institutionalization (MRCPI) began: 

(a) Before October 1, 1989, the agency adds together 
one-half the total amount of countable resources, as deter- 
mined under WAC 182-513-1350(4), held in the name of: 

(i) The institutionalized spouse; and 

(ii) Both spouses. 

(b) On or after October 1, 1989, the agency or its desig- 
nee adds together the total amount of countable resources, as 
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determined under WAC 182-513-1350(4), held in the name 
of: 

(i) Either spouse; and 

(ii) Both spouses. 

(3) If subsection (2)(b) of this section applies, the agency 
or its designee determines the amount of resources allocated 
to the community spouse, before determining the amount of 
countable resources used to establish eligibility for the insti- 
tutionalized spouse under WAC 182-513-1350: 

(a) If the institutionalized spouse's MRCPI began on or 
after October 1, 1989, and before August 1, 2003, the agency 
or its designee allocates the federal spousal resource maxi- 
mum; 

(b) If the institutionalized spouse's MRCPI began on or 
after August 1, 2003, the agency or its designee allocates the 
greater of: 

(i) A spousal share equal to one-half of the couple's com- 
bined countable resources, up to the federal spousal resource 
maximum; or 

(ii) The state spousal resource standard. 

(4) Countable resources under subsection (3)(b) of this 
section determined as of the first day of the month in which 
MRCPI began. 

(5) The agency or its designee uses a community spouse 
evaluation to determine the amount of the spousal share 
under subsection (3)(b)(i) of this section. 

(6) The agency or its designee completes a community 
spouse resource evaluation: 

(a) Upon request by the institutionalized spouse, or the 
institutionalized spouse's community spouse; 

(b) At any time between the date that the MRCPI began 
and the date that eligibility for long-term care (LTC) is deter- 
mined; and 

(c) Upon receipt of any verification required to establish 
the amount of the couple's resources in the month of MRCPI. 

(7) The community spouse resource evaluation can be 
completed prior to an application for LTC or as part of the 
LTC application if: 

(a) The beginning of the MRCPI was prior to the month 
of application; and 

(b) The spousal share exceeds the state spousal resource 
standard. 

(8) The amount of allocated resources under subsection 
(3) of this section can be increased, but only if: 

(a) A court has entered an order against the institutional- 
ized spouse for the support of the community spouse or a 
dependent of either spouse; or 

(b) A final order is entered under chapter 182-526 WAC, 
ruling that the institutionalized spouse or community spouse 
established that the income generated by the resources allo- 
cated under subsection (3) of this section is insufficient to 
raise the community spouse's income to the monthly mainte- 
nance needs allowance (MMNA) determined under WAC 
182-513-1385, but only after the application of the income- 
first rule under 42 U.S.C. 1396r-5 (d)(6). 

(9) If a final order establishes that the conditions identi- 
fied in subsection (8)(b) of this section have been met, then 
an amount of allocated resources under subsection (3) of this 
section will be substituted by an amount adequate to provide 
such an MMNA. 
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(10) The institutionalized spouse has until the end of the 
month of the first regularly scheduled eligibility review to 
transfer countable resources in excess of $2000 to the com- 
munity spouse. 

(11) Standards in this section are found at http://www. 
hca.wa.gov/free-or-low-cost-health-care/program- 
administration/program-standard-income-and-resources. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1363 Evaluating ((¢he)) an asset trans- 
fer ((efassets-on-orafter-Mayt, 2006-forpersens)) for 
people applying for or receiving long-term care (LTC) 
services. (( 
ates-asset transfers made-on_or after May 4,2006-and theit 
affeeton LTC services This applies to-transfors by the client, 


spouse, guardian or through an attorney infact Chents sub- 
jectto-asset transfer penalty _perieds-are not cleible for LFC 
services LTC services for the purpose-of this tule include 
nurshiefacilty services, serices_offered in-anyinedicat 
aR Cao A eam ond ane 


gram- Program-of all-inclusive site of the elderly PACE) 


Fhe-department mut consider whether atransfermade 
within-e-speetfied time before the month of appleation_or 
while the chentis receiving LTC services, requires-a- penalty 
period- 
+Referteo WAC 388-5 B-B6Herrulestised te evaluate 
assettransfers madeon-orafter ApriLt 2003 and before May 
4,2006- 
-Referte WAC 388-513-1365 for tulestused to-evahiate 
asset transfer made prior te Apritt, 2003- 
the-effeet-ofthe-transfer-of-asset 


fa} Fhe-total ef al siHts_or_ donations transferred_de-net 
month- 


y 


WAC388-5B-B50-withtheexceptionoftheeHent!s-home; 
umessthetransferofthe-home-meetstheceondHtions 
described in subsection LHe} 

fe} Fhe assetis transferred fortess than fair market-vatie 
M4 ifthe chent can_provide evidence tothe department 
eferneofthe folowing 


)-Arintenttetransferthe-asset-at FMV or other ade- 
quate-compensation Te-establish_ such -an- intent, the-depart- 
with~writtern_evidence-of attempts te 

dispese-of the asset for fair market vahie-aswell as-_evidence 
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have been returned te the chent— 


-)-Fhe-denial ef eligibiit would result inan_undue 
hardship-as-deseribed in WAC 388-5 B-B67 

(d)-Fhe- transfer ofewnership-ofthe chent's home Fits 

Spouse ot 

etal whó: 


542-0050-(1){b} ef {e);-0F 


Hs tess than twenty-one-years old or 
(C}eivedimthe home for atleastiwe-years immediately 
Deke eee Geter Tenoa Oasis ere aed 


ithe home: dela gi cian g R oP acaded enreds 


required—or 
Gi) Brother or sister who-has: 


(B)-Lived inthe home for atleast one-year immediate 


J 


ehent's-_child +f the child meets the 
deseribed in WAC +182-512-0056-44(b) ore): 


tien CG), andthe assetis transferred+ 
()-Fe-anether- person forthe sole benefit of the spouse: 
45-Frem_the-chent's_-spousete—anether_person forthe 
sele benefit of the spouse; 
ferthe sole benefit of the indi+- 


vidual's-chitd-whe-meets the disability criteria deseribed in 


WAC+482-512-9050-4(b} or fe}: 


(6) Previdesthat ne—individuat_or_entity_exeept the 
spouse blind or disabled child_or disabled indiidualean 
benefit from the-assets_transferred in anyway whether atthe 
time-of the transfer-orat anytime during the tfe of the -prt- 
mary-benefcraryand 

(e} Provides_for-spendine-all assets invelred forthe sole 
benefitefthe individual on-a basis thatis actuartally sound 
Basod:en the Hie expeeliney of teat indi viGual OF the tenro 
biel se | | 

(Fhe requirement n-subsection 20} of this seetion 


are r oa peri ned ot sete iar eel eE 
the-eurrent period efteng-term-eare-serviec tf 
+ P LF el ; i hef 


(b)-Fhe-chent has-a-_documented needfor the care-ser 


; sad Bane toca) 
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the transfer of an asset without adequate consideration- 


erafter May ee E 


(b) Fora LTC services recipient, begins the first of the 
month folowing ten-day advance notice of the penalty 
pertedbutireater than thetisst day ofthe meonth thatfe+ 
lewsthree- ful calendarmonths fromthe date ofthe report or 
discovery_of the transferor the first day afterany_previeus 
penalty peried-has-ended-and- 


Sa cc asi ce aa ER CRY 


R a isu ne eo re pes oleae 
everistater— 


(8) 1f£an-assetis-seld_transferred_or-exchanged, the por 
tion-of the preceeds— 


fa} Fhatsiseduvithia the _samemonth teacquire-an 
exchided+eseurce deseribed in WAC 388-513-1350 dees net 
Pact the-clisnits aligibilite: 


(6) That ones de PER 
con (2kay} Tipan $ in ce oe subse : 
the foleowingamenth— 

ee ee E 


described in WAC 288-513-1330 (5) through OY. 

C0} the transfer-ofan-asset forwhich adequate-com- 
pensation is net recetved is -madeto-a_person other than the 
chent's speuse-and inchides the tisht te receive-a_streamt of 
income not senerated bya transferred resource, the tensth of 
i | ‘od is-d EE er es 
way- 
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{a} Fhe total amount efineeme that refleets-atme frame 
based-onthe-actuariallife expectancy ofthe chentwhe-trans- 


(e)--penalty period equal to-the number of whole days 
CAta}-(b)-and{e}; 

HHA penalty period forthe transferefanasset thats 
apphedte-one spouses _net appled tothe other spouse, 
untess-both-speuses-are recebing LTC services —Whenbeth 

cap LEC ; 


E E 


(3)-1F wclient or the client's spouse diausreas Nati ie 


determination orappheation of a_penalty period, that person 
maytequesta-hearine-as-deseribed in chapter 388-02 WAC. 
(3) Additional statutes-whieh apply te-transfer-of asset 


— REW- 74.08.331 Unlawful _practices—Obtainine 


(6) RCW_74.08.338 Real_property_transfers_for_inade- 
fe} RCW 74.08.335-Fransfers-_of property te-qualfy for 


fH) RCW 4 39A160-Fransfer-ofassets—Penatties-)) 

(1) When determining a person's eligibility for long-term 
care (LTC) services, the agency or its designee evaluates the 
effect of an asset transfer made within the sixty-month period 
before the month that the person: 

(a) Attained institutional status, or would have attained 
institutional status but for a period of ineligibility; and 

(b) Applied for LTC services. 

(2) The agency or its designee evaluates all transfers for 


recipients of LTC services made on or after the month the 
recipient attained institutional status. 

(3) The agency or its designee establishes a period of 
ineligibility during which the person is not eligible for LTC 
services if the person, the person's spouse, or someone acting 
on behalf of either: 

(a) Transfers an asset within the time period under sub- 
section (1) or (2) of this section; and 

(b) Does not receive adequate consideration for the asset, 
unless the transfer meets one of the conditions in subsection 
(4)(a) through (g) of this section. 

(4) The agency or its designee does not apply a period of 
ineligibility for uncompensated value if: 

(a) The total of all transfers in a month does not exceed 
the average daily private nursing facility rate in that month; 

(b) The transferred resource was an excluded resource 
under WAC 182-513-1350 except a home, unless the transfer 
of the home meets the conditions under (d) of this subsection: 

(c) The asset_was transferred for less than fair market 
value (FMV), and the person can establish one of the follow- 


ing: 
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(i) An intent to transfer the asset at FMV. To establish 
such an intent, the agency or its designee must be provided 


WSR 16-24-087 


(g) The transfer meets the conditions under subsection 
(5) of this section, and the asset is transferred; or 


with convincing evidence of the attempt to dispose the asset 
for FMV; 

(ii) The transfer was not made to qualify for medicaid, 
continue to qualify for medicaid, or avoid estate recovery. 


(i) To another party for the sole benefit of the person's 
spouse; 

(ii) From the person's spouse to another party for the sole 
benefit of the spouse: 


Convincing evidence must be presented regarding the spe- 
cific purpose of the transfer; 
(iii) All assets transferred for less than FMV have been 


(iii) To a trust established for the sole benefit of the per- 


son's child who meets the disability criteria under WAC 182- 
512-0050 (1)(b) or (c); or 


returned to the person or the person's spouse; or 
(iv) The denial of eligibility would result in an undue 


(iv) To a trust established for the sole benefit of a person 
who is under age sixty-five who meets the disability criteria 


hardship under WAC 182-513-1367; 

(d) The transferred asset was a home, if the home was 
transferred to the person's: 

(i) Spouse; 

(ii) Child who meets the disability criteria under WAC 
182-512-0050 (1)(b) or (c); 

Gii) Child who was under age twenty-one; or 

(iv) Child who lived in the home and provided care, but 


under WAC 182-512-0050 (1)(b) or (c). 

(5) An asset transfer or establishment of a trust is for the 
sole benefit of a person under subsection (4)(g) of this section 
if the document transferring the asset: 

(a) Was made in writing: 

(b) Is irrevocable; 

(c) States that the person's spouse, blind or disabled 
child, or another disabled person can benefit from the trans- 


only if: 
(A) The child lived in the person's home for at least two 


years; 
(B) The child provided verifiable care during the time 


ferred assets; and 

(d) States that all assets involved must be spent for the 
sole benefit of the person over an actuarially sound period, 
based on the life expectancy of that person or the term of the 


period in (d)(iv)(A) of this subsection for at least two years; 


document, whichever is less, unless the document is a trust 


(C) The period of care under (d)(iv)(B) of this subsection 
was immediately before the person's current period of institu- 


that meets the conditions of a trust established under Section 
42 U.S.C. 1396p (d)(4)(A) or Section 42 U.S.C. 1396 


tional status: 
(D) The care was not paid for by medicaid; 
(E) The care enabled the person to remain at home; and 


(d)(4)(C) as described under chapter 182-516 WAC. 
(6) To calculate the period of ineligibility under subsec- 
tion (3) of this section: 


(F) The person provided physician's documentation that 
the in-home care was necessary to prevent the person's cur- 
rent period of institutional status; or 

(v) Sibling, who has lived in and has had an equity inter- 


(a) Add together the total uncompensated value of all 
transfers under subsection (3) of this section; and 

(b) Divide the total in (a) of this subsection by the state- 
wide average daily private cost for nursing facilities at the 


est in the home for at least one year immediately before the 


time of application or the date of transfer, whichever is later. 


date the person attained institutional status; 

(e) The asset was transferred to the person's spouse; or to 
the person's child, if the child meets the disability criteria 
under WAC 182-512-0050 (1)(b) or (c); 

(£) The transfer was to a family member before the cur- 
rent period of institutional status, and all the following condi- 


The result is the length, in days rounded down to the nearest 
whole day, of the period of ineligibility; 

(7) The period of ineligibility under subsection (6) of this 
section begins: 

(a) For an LTC services applicant: The date the person 
would be otherwise eligible for LTC services, but for the 


tions are met. If all the following conditions are not met, the 
transfer is an uncompensated transfer, regardless of consider- 
ation received: 

(i) The transfer is in exchange for care services the fam- 
ily member provided to the person: 

(ii) The person had a documented need for the care ser- 


transfer, based on an approved application for LTC services 
or the first day after any previous period of ineligibility has 


ended; or 
(b) For an LTC services recipient: The first of the month 


following ten-day advance notice of the period of ineligibil- 
ity, but no later than the first day of the month that follows 


vices provided by the family member; 
Gii) The care services provided by the family member 


three full calendar months from the date of the report or dis- 
covery of the transfer; or the first day after any previous 


are allowed under the medicaid state plan or the department's 


period of ineligibility has ended. 


home and community based waiver services: 


(iv) The care services provided by the family member do 


not duplicate those that another party is being paid to provide; 


(8) The period of ineligibility ends after the number of 
whole days, calculated in subsection (6) of this section, pass 
from the date the period of ineligibility began in subsection 


(v) The FMV of the asset transferred is comparable to 


(7) of this section. 


the FMV of the care services provided: 
(vi) The time for which care services are claimed is rea- 


(9) If the transfer was to the person's spouse, and it 
includes the right to receive an income stream, the agency or 


sonable based on the kind of services provided; and 
(vii) The assets were transferred as the care services 


its designee determines availability of the income stream 
under WAC 182-513-1330. 


were performed, or with no more time delay than one calen- 
dar month between the provision of the service and the trans- 


(10) If the transferred asset for which adequate consider- 
ation was not received was made to someone other than the 


fer. 


person's spouse and included the right to receive a stream of 
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income not generated by the transferred asset, the length of 
the period of ineligibility is calculated and applied in the fol- 
lowing way: 

(a) The amount of reasonably anticipated future monthly 
income, after the transfer, is multiplied by the actuarial life 
expectancy in months of the person who owned the income. 
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ever there is a denial or termination based on an asset transfer 
or excess home equity. This section: 

((*)) (a) Defines undue hardship; 

((*)) (b) Specifies the approval criteria for an undue hard- 
ship request; 


((*)) (c) Establishes the process the ((department)) 


The actuarial life expectancy is based on age of the person in 
the month the transfer occurs; 

(b) The amount in (a) of this subsection is divided by the 
statewide average daily private cost for nursing facilities at 
the time of application or the date of transfer, whichever is 
later. The result is the length, in days rounded down to the 
nearest whole day, of the period of ineligibility; and 

(c) The period of ineligibility begins under subsection 
(7) of this section and ends under subsection (8) of this sec- 
tion. 

(11) A period of ineligibility for the transfer of an asset 
that is applied to one spouse is not applied to the other 
spouse, unless both spouses have attained institutional status. 
When both spouses are institutionalized, the agency or its 
designee divides the penalty equally between the two 
spouses. If one spouse is no longer subject to a period of inel- 
igibility, the remaining period of ineligibility that applied to 
both spouses will be applied to the other spouse. 

(12) Throughout this section, the date of an asset transfer 


is: 


(a) For real property: 

(i) The day the deed is signed by the grantor if the deed 
is recorded; or 

(ii) The day the signed deed is delivered to the grantee; 

(b) For all other assets, the day the intentional act or the 
failure to act resulted in the change of ownership or title. 

(13) Ifa person or the person's spouse disagrees with the 
determination or application of a period of ineligibility, a 
hearing may be requested under chapter 182-526 WAC. 

(14) Additional statutes that apply to transfer of asset 
penalties, real property transfer for inadequate consideration, 
disposal of realty penalties, and transfers to qualify for assis- 
tance can be found at: 

(a) RCW 74.08.331 Unlawful practices—Obtaining 
assistance—Disposal of realty—Penalties: 

(b) RCW 74.08.338 Real property transfers for inade- 
quate consideration; 

(c) RCW 74.08.335 Transfers of property to qualify for 
assistance; and 

(d) RCW 74.39A.160 Transfer of assets—Penalties. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1367 Hardship waivers ((fexteng- 
term-eare(LFC)-serviees)). ((Chents)) (1) People who are 
denied or terminated from ((EFG)) long-term services and 
supports (LTSS) due to a transfer of asset penalty 
(((deseribed in WAC 388-513-143 63_ 388-513-1364 and 388- 
343-4365))) under WAC 182-513-1363, or having excess 
home equity (((deseribed +3 WAC 388-513-1350))) under 
WAC 182-513-1350 may apply for an undue hardship 
waiver. The agency or its designee gives notice of the right to 


apply for an undue hardship waiver ((witbe-giver)) when- 
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agency or its designee follows for determining undue hard- 
ship; and 

((*)) (d) Establishes the appeal process for a client whose 
request for an undue hardship is denied. 

((G)- When deestundue hardship-exist? 
1) (2) Undue hardship ((may-extst)) exists: 

((G) Wher-atransferofan-asset-occurs-betveen: 

Resi 1d i leseribedinel 

26-60-REW;of 


otimbiqarhere 


d the 
g 
> 


District-of 
and 


(C)Fhetransferwould net have caused-a period ofinel 
ander WAC 388-513-B63. 

4)) (a) When a ((eHent)) person who transferred the 
assets or income, or on whose behalf the assets or income 
were transferred, either personally or through a spouse, 
guardian, or another person authorized to act on behalf of the 
person through a power of attorney document (attorney-in- 
fact), has exhausted all reasonable means including legal 
remedies to recover the assets or income or the value of the 
transferred assets or income that have caused a penalty 
period((-and 

4i+}-Fhe-clent)) the person provides sufficient documen- 
tation to support ((their)) the efforts to recover the assets or 
income; or 

((G-Fhe—cHent)) (b) The person is unable to access 
home equity in excess of the standard ((desertbed dn - WAC 
388-543-4356)) under WAC 182-513-1350; and 

(6) (c) When, without ((EFE)) LTSS benefits, the 
((eHent)) person is unable to obtain: 

(6) 0) Medical care to the extent that ((his-er-her)) 
health or life is endangered; or 

((B))) Gai) Food, clothing, shelter or other basic necessi- 
ties of life. 

((€))) (3) Undue hardship can be approved for an 
interim period while the client is pursuing recovery of the 
assets or income. 

((@))) (4) Undue hardship does not exist: 

(a) When the transfer of asset penalty period or excess 
home equity provision inconveniences a ((eHent)) person or 
restricts ((theiz)) the person's lifestyle but does not seriously 
deprive ((him-or-her)) the person as defined in subsection 
(AWH) (2)(c)() and (ii) of this section; 

(b) When the resource is transferred to a person who is 
handling the financial affairs of the ((eHent)) person; or 

(c) When the resource is transferred to another person by 
the individual that handles the financial affairs of the ((eH 
ent)) person. 

((6)) (5) Undue hardship may exist under subsection 
(4)(b) and (c) of this section if ((BSHS)) the department has 
found evidence of financial exploitation. 


((@)-Hewis-aniundue hardship-watverrequested? 
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€a))) (6) An undue hardship waiver may be requested by: 


(©) (a) The ((eHent)) person; 

((G#})) (b) The ((eHent's)) person's spouse; 

(Œ) (c) The ((eHent's)) person's authorized represen- 
tative((; 

v)}-Fhe client's power ofattorney)); or 

((@49)) (d) With the consent of the ((eHent-ertheit)) per- 
son, the person's guardian, or a medical institution, as defined 
in WAC ((482-560-0005)) 182-500-0050, in which an insti- 
tutionalized ((eHent)) person resides. 

(Œ) (7) The hardship waiver request must: 

((@)) (a) Be in writing; 

((G#})) (b) State the reason for requesting the hardship 
waiver; 

((G4#4)) (c) Be signed by the requestor and include the 
requestor's name, address and telephone number. If the 
request is being made on behalf of a ((eHent)) person, then the 
((eHent's)) person's name, address and telephone number 
must be included; 

(6) (d) Be made within thirty days of the date of 
denial or termination of ((EFG-services)) LTSS; and 

((@4)) (e) Returned to the originating address on the 
denial/termination letter. 


_ (A What if additional information is needed to-deter- 


€) (8) If additional information is needed to determine 
a hardship waiver, the agency or its designee sends a written 
notice to the ((eHentis-sent)) person requesting additional 
information within fifteen days of the request for an undue 
hardship waiver. The person may request additional time to 


provide the information ((ean-be-+equested bythe client. 

)-Whathappens+Hny-hardshipavatveris-approved?)), 

(9) If the hardship is approved: 

(a) The ((department)) agency sends a notice within fif- 
teen days of receiving all information needed to determine a 
hardship waiver. The approval notice specifies a time period 
the undue hardship waiver is approved. 

(b) Any changes in a ((eHent's)) person's situation that 
led to the approval of a hardship must be reported to the 
((department- bythetenth ofthe month feHewing)) agency or 
its designee within thirty days of the change per WAC ((388- 
448-0007)) 182-504-0110. 


(((6)-What happensifmy)) (10) If the hardship waiver is 
denied((2)): 


(a) The ((department)) agency or its designee sends a 
denial notice within fifteen days of receiving the requested 
information. The letter will state the reason it was not 
approved. 

(b) The denial notice ((wilHhave)) has instructions on 
how to request an administrative hearing. The ((department)) 
agency or its designee must receive an administrative hearing 
request within ninety days of the date of the adverse action or 
denial. 

((A-What statute-or tutes _covern-_administrative hear 


ings? 
fa} An-administrative hears held ander this _section 4s 
governed by chapters 34.05 REW and chapter 388-02 WAC 


and this-section _fa-prevision inthis section conflicts vith a 
provision in-chapter 388-02 WAC the provision this _see- 
ten-geverns- 
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{a}-Fhe-department)) (11) If there is a conflict between 


this section and chapter 182-526 WAC, this section prevails. 

(12) The agency or its designee may revoke approval of 
an undue hardship waiver if any of the following occur: 

(®©) (a) A ((eH#ent)) person, or ((his-erher)) the person's 
authorized representative, fails to provide timely information 
((and/or)) or resource verifications as it applies to the hard- 
ship waiver when requested by the ((department)) agency or 
its designee per WAC ((388-490-0005-and 388-418-0007 6¢ 
482-594-9425)) 182-503-0050 and 182-504-0105; 

((6ẹ)) (b) The lien or legal impediment that restricted 
access to home equity in excess of ((ftve-hundredtheusand 
deHars)) the home equity limit is removed; or 

((G#5)) (c) Circumstances for which the undue hardship 
was approved have changed. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1380 Determining a ((eHent's)) per- 
son's financial participation in the cost of care for long- 
term care ((G¢F@}serviees)) in a medical institution. This 
tule describes how the ((department)) agency or its designee 


allocates income and excess resources when determining par- 


ticipation in the cost of care ((Gthe -post-eligibility process): 
Fhe-department applies rules described t in WAS er 


subsections-ofthis-rule-that-are-citedimtherules-for those 
programs- 


’ 


amalternate-Hving facHitythe-department-appHesrulesused 
PIED E A Pa D 


specal income level (SIL) (Giree kunded pecon of ihe fede 
eral-benefit rate (FBR). + the -cHent 


is netethermse eHeible 
fer-another neninstitutional categorically needy_medieaid 
program Nete:Fer hespice-appheantswith ineome-over the 
medicaid SIL_medically needy medicaid tules-apphy 

(4)-Fhe-department)) in a medical institution. 

(1) The agency or its designee defines which income and 
resources must be used in this process under WAC 182-513- 
1315. 

(2) The agency or its designee allocates nonexcluded 
income in the following order, and the combined total of 
(((4))) (a), (b), (c), and (d) of this subsection cannot exceed 
the effective one-person medically needy income level 
(MNIL): 

(a) A personal needs allowance (PNA) of: 

(i) ((Seventy-doHars)) For the following ((eHents)) peo- 
ple who receive a needs-based veteran's pension in excess of 
$90 and live in a state veteran's home ((and-+recetve-a-needs- 


based-veteran's-pension it excess-ef ninetydeHars)), $70: 
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(A) A veteran without a spouse or dependent child((-)): 
or 


(B) A veteran's surviving spouse with no dependent chil- 
dren((<)); 

(ii) For people who live in a state veteran's home and 
receive a pension of less than $90, the difference between 


(one-hundred sinty-dellers)) $160 and the needs-based vet- 
eran's pension amount ((fer persons speetfiedn subsection 


(ili) Gatien ae E Fora ((eHent)) person 


living in a state veterans' home who does not receive a needs- 
based veteran's pension, $160; 

(iv) ((Ferty-ene—delars—and-sixtytwe-cents)) For all 
((eHents)) people in a medical institution receiving aged, 
blind, disabled, (ABD) or temporary assistance for needy 
families (TANF) cash assistance((-)), $41.62; or 


(v) For all other ((eHents)) people in a medical institution 
(( i i z 

(v4)-Current PNA-and long-term _care-standards_can be 
found at-http:-/Avwew-dshsava-govdnanuats/eaz/seetions/ 
Long FermCare/LFCstandardspna-shtm)), $57.28. 

(b) Mandatory federal, state, or local income taxes owed 
by the ((eHent)) person. 

(c) Wages for a ((eHent)) person who: 

(i) Is related to the supplemental security income (SSI) 
program ((as-deseribedin)) under WAC 182-512-0050(1); 
and 

(ii) Receives the wages as part of ((a)) an agency- 
approved or department-approved training or rehabilitative 
program designed to prepare the ((eHent)) person for a less 
restrictive placement. When determining this deduction, 
employment expenses are not deducted. 

(d) Guardianship fees and administrative costs, includ- 
ing any attorney fees paid by the guardian, ((afterJunes, 
4+998—onhy)) as allowed ((by-ehapter 388-79 -WAC)) under 
WAC 182-513-1505 through 182-513-1525 . 

((S}-Fhe-department)) (3) The agency or its designee 
allocates nonexcluded income after deducting amounts 
((desertbed+n)) under subsection ((4)) (2) of this section in 
the following order: 

(a) Current or back child support garnished or withheld 
from income according to a child support order in the month 
of the garnishment if it is: 

(i) For the current month((< 

©): 

(ii) For the time period covered by the PNA; and 

((6}Hs)) Gii) Not counted as the dependent member's 
income when determining the ((famity)) dependent alloca- 
tion amount under WAC 182-513-1385. 


(b) A monthly maintenance needs allowance for the 
ee spouse ee GRES i + AP 


tenance-allocation canbe foundmthetong-termeare-stan- 
dardscehartathttp/wwwhdshs-wa-govimantasteaz/ 
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sections/LongefermCare/ h- FCstandardspna-shtmi—Fhe 


) Eonsists-ofacombinedtotaofboth: 
fA} One hundred fifty-pereent-of the two-person federat 


> 


and 
(B}Excess-shelter-expenses_as_deseribedinder-subsee- 


üiHsreduced-by-the-community-spouse's-gross-count- 
Ands alle wed ony ie tie erent the clien none 


three_(child support received_trom a noneustodial_parentis 


Gd Dees- net reside-with 
tno aed Derr ee noun tual dealer g eee cre 


in-the-home-less-the dependent pady Borbet s income- 
the-chid'sineome-)) as determined using the calculation 


under WAC 182-513-1385. If the community spouse is also 
receiving long-term care services, the allocation is limited to 
an amount that brings the community spouse's income to the 
PNA. 

(c) A dependent allowance for each dependent of the 
institutionalized person or the person's spouse, as determined 
using the calculation under WAC 182-513-1385. 

(d) Medical expenses incurred by the ((#stitutional-ch- 
ent)) institutionalized individual and not used to reduce 
excess resources. Allowable medical expenses and reducing 
excess resources are described in WAC ((388-543-4359)) 
182-513-1350. 

(e) Maintenance of the home of a single institutionalized 
((ekent)) person or institutionalized couple: 

(i) Up to one hundred percent of the one-person federal 
poverty level per month; 

(ii) Limited to a six-month period; 

(iii) When a physician has certified that the ((eHent)) per- 
son is likely to return to the home within the six-month 
period; and 

(iv) When social services staff documents the need for 
the income ((exemptiern)) deduction. 

A Eor te Ete Poeun anon ented Sree 


fogs (he-standard choler allocutéa under ruisen CoN). 


For-the-purpeses-of this rule: 
fa} Fhe standard shelter alecation is based_on thirty per 
cent-ef ene hundred fifty percent of the two-person federal 
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ee A A 
portofthecommunityspouseof 


(b)-A_heatines-officerdetermines—a_sreater_ amounts 
needed -beeause of exceptional cireumstances resulting it 
extremefinanetal duress- 

(8) A-chentvhe-is_admitted te—a_medieal facility for 
medical services_tneome alocations are atowed as 

€9))) (4) A person may have to pay third-party resources 
as defined under WAC 182-513-1100 in addition to the par- 
ticipation. 

(5) A person is responsible to pay only up to the state rate 
for the cost of care. If long-term care insurance pays a portion 
of the state rate cost of care, a person pays only the difference 
up to the state rate cost of care. 

(6) When a person lives in multiple living arrangements 
in a month, the agency allows the highest PNA available 
based on all the living arrangements and services the person 
has in a month. 

(7) Standards ((deser#bed4a)) under this section for long- 
term care ((eanbe)) are found at((http-/Awrardshsave-sew/ 


manuats/eaz/seetions/Long FermCare/LTCstandardspra- 
shtmt)) http://www.hca.wa.gov/free-or-low-cost-health- 
care/program-administration/standards-ltc. 


NEW SECTION 


WAC 182-513-1385 Determining the community 
spouse monthly maintenance needs allowance and depen- 
dent allowance in post-eligibility treatment of income for 
long-term care (LTC) programs. (1) This section describes 
how to calculate the monthly maintenance needs allowance 
(MMNA) in post-eligibility treatment of income for long- 
term care (LTC) programs for a community spouse or depen- 
dent of the institutionalized individual. 

(2) The community spouse MMNA standards are found 
at http://www.hca.wa.gov/free-or-low-cost-health-care/ 
program-administration/standards-ltc, unless a greater 
amount is calculated under subsection (5) of this section. The 
MMNA standards may change each January and July based 
on the consumer price index. 

(3) The community spouse MMNA is allowed only to 
the extent that the institutionalized spouse's income is made 
available to the community spouse, and is calculated as fol- 
lows: 
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(a) The minimum MMNA as calculated in subsection 
(4)(a) of this section plus excess shelter expenses as calcu- 
lated in subsection (4)(b) of this section; 

(i) The total under (a) of this subsection cannot be less 
than the minimum MMNA; and 

(ii) If the total under subsection (4)(a) of this section 
exceeds the maximum MMNA, the maximum MMNA is the 
result under subsection (4)(a) of this section; and 

(b) The total under subsection (4)(a) of this section is 
reduced by the community spouse's gross income. The result 
is the MMNA. 

(4) The minimum MMNA and excess shelter expense 
values are calculated as follows: 

(a) The minimum MMNA is one hundred fifty percent of 
the two-person federal poverty level (FPL); and 

(b) If excess shelter expenses are less than zero, the 
result is zero. Excess shelter expenses are calculated as fol- 
lows: 

(i) Add: 

(A) Mortgage or rent, which includes space rent for 
mobile homes; 

(B) Real property taxes; 

(C) Homeowner's insurance; 

(D) Required maintenance fees for a condominium, 
cooperative, or homeowner's association that are recorded in 
a covenant; and 

(E) The food assistance standard utility allowance 
(SUA) under WAC 388-450-0195 minus the cost of any util- 
ities that are included in (b)(i)(D) of this subsection. 

(ii) Subtract the standard shelter allocation from the total 
in (b)(i) of this subsection. The standard shelter allocation is 
thirty percent of one hundred fifty percent of the two-person 
FPL. The result is the value of excess shelter expenses. 

(5) The amount allocated to the community spouse may 
be greater than the amount determined in subsection (3) of 
this section, but only if: 

(a) A court order has been entered against the institution- 
alized spouse approving a higher MMNA for the support of 
the community spouse; or 

(b) A final order has been entered after an administrative 
hearing has been held under chapter 182-526 WAC ruling the 
institutionalized spouse or the community spouse established 
the community spouse needs income, above the level other- 
wise provided by the MMNA, due to exceptional circum- 
stances causing significant financial duress. 

(6) If a final order establishes that the conditions identi- 
fied in subsection (5)(b) of this section have been met, then 
an amount of allocated resources under subsection (3) of this 
section will be substituted by an amount adequate to provide 
such an MMNA. 

(7) The agency or its designee determines the dependent 
allowance for dependents of the institutionalized individual 
or the institutionalized individual's spouse. The amount the 
agency allows depends on whether the dependent resides 
with the community spouse. 

(a) For each dependent who resides with the community 
spouse: 

(i) Subtract the dependent's income from one hundred 
fifty percent of the two-person FPL; 
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Gi) Divide the amount determined in (a)(i) of this sub- 
section by three; 

(iii) The result is the dependent allowance for that depen- 
dent. 

(b) For each dependent who does not reside with the 
community spouse: 

(i) The agency determines the effective MNIL standard 
based on the number of dependent family members in the 
home; 

(ii) Subtracts each dependent's separate income; 

(iii) The result is the dependent allowance for the depen- 
dents. 

(c) Child support received from a noncustodial parent is 
the child's income. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1395 Determining eligibility for insti- 


tutional ((er-hespiee)) services for ((indtvidtels)) people 
living in a medical institution under the SSI-related med- 


ically needy (OR) program; a describes 


AET N | dnkiason ad or 


faciityeare-ontyunderthe MN presram addition this 
seetion deseribestulesused by the department toe-determine 
whether-a-chent approved for these benefits is-alse-eligible 
for-neninstitutional medicalassistance in-amedicalinstite- 
tonunderthe MN pregrant 
()-Fe-be-chigible for institutional or _hespiceserviees 
under the MN program for individuals tiving in-a-medicat 


described_in-subsection-5). ti-additien_achentimust meet 
program requirements _deseribed in WAC 388-513-1315- and 

fa} Be-an-SSHrelated-chent-with-countable-ineome—as 
deseribed in-subsection (4)(a) that is-meorethan the speciat 
incometevel (SH_}-or 

(b}-Be-z-chitd not deseribed n_subsection ta arth 
countable incomeas_deseribed in _subsection-4)(b)} that 
exceeds the categorically needy (CN) standard for the chit 
dren's medical program. 


2) Fer—an SSH elated _chent—_excess—_reseurees—are 
reduced by medical expenses-as-deseribed in WAE 388-513- 
4350-te-the resource standard fora-single or married individ 
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G)-Disresardine income—deseritbed tn WAC 388-5 13- 
4345-and 


incurred by the -chent-and not ised to reduce excess 


resources-are-deseribed in WAC 388-513-1350. 
(6) Fer-a-child net desertbed in _subsection 4a), the 


department: 
) Fellowsthe income tutes -deseribed in WAC 182-595- 
9240 forthe children's medical program:and 
ere nn paper rere re 


described in WAC 388-513-1380. earch Sr anne 


i excess_of the standard deseritbed in WAE 388-513-1359 


(b)}Hs-approved for twelve months;-and 
(e} Participates income and _exeess resources toward the 
in WAC 388-513-1380: 


desked a WAC 388-5121380 phis cotmtable rsouiecs id 
excess of the standard deseribed in WAC 388-513-1350 4s 
morethan the -department-contracted ratetimes the number 
of days residing inthe facitity the clent: 

Ga) Tenet ek eble for of institutional ass 


described in WAC 388-513-1380 is more than the depart. 


ment contracted nursing facility rate based_on the numberof 


approved fora three-or six month based _period-_as_deseribed 


countable resources per WAC 388-513-1350. 
(b} Fer-a—child net _deseribed _in_subsection_B}{a}, 10 


fa} Foran SSH related _chent thedepartment reduces 
available incomeas-_deseribed in WAC 388-513 1335 and 


388-513-4330by 
 Exclidine income deseribed in WAE 388-513-1346- 
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spenddewnis-met. 

Hf the ineome remaining after the eHowed deductions 
deseribed in WAC 388-515-1380, -phis countable resourees 
See ee ihe el the-chent: 

faHs net eligible for payment of mstitutienal services. 
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(b) Is eligible for the MN program for the same three- 
month or six-month base period when the total of additional 
medical expenses incurred during the base period exceeds: 

(i) The total remaining income for all months of the base 
period; 

(ii) Minus the total state-contracted rate for all months of 
the base period. 

(6) If a person has excess resources and the person's 
remaining income is more than the state-contracted daily rate 
times the number of days the person has resided in the facil- 


(6) Ehteibilityis-determinedtormedicalassistance-onby 
as described in chapter 182-319 WAC-)) (1) For the purposes 


of this section only, "remaining income" means all gross non- 


ity, the person is not eligible to receive institutional services 


excluded income remaining after the post-eligibility calcula- 


and the MN program. 


tion under WAC 182-513-1380. 

(2) General information. To be eligible for institutional 
services when living in a medical institution under the SSI- 
related medically needy (MN) program, a person must: 

(a) Meet program requirements under WAC 182-513- 
1315; 

(b) Have gross nonexcluded income in excess of the spe- 
cial income level (SIL) defined under WAC 182-513-1100; 
and 

(c) Meet the financial requirements of subsection (3) or 
(4) of this section. 

(3) Financial eligibility. 

(a) The agency or its designee determines a person's 
resource eligibility, excess resources, and medical expense 
deductions using WAC 182-513-1350. 

(b) The agency or its designee determines a person's 
countable income by: 

(i) Excluding income under WAC 182-513-1340; 

(ii) Determining available income under WAC 182-513- 
1325 or 182-513-1330; 

(iii) Disregarding income under WAC 182-513-1345; 
and 


(iv) Deducting medical expenses that were not used to 
reduce excess resources under WAC 182-513-1350. 

(4) Eligibility for agency payment to the facility for insti- 
tutional services and the MN program. 

(a) If a person's remaining income plus excess resources 
is less than, or equal to, the state-contracted daily rate times 
the number of days the person has resided in the facility, the 
person: 

(i) Is eligible for agency payment to the facility for insti- 
tutional services and the MN program; and 

(ii) Is approved for a twelve-month certification period. 

(b) The person must pay income and excess resources 
towards the cost of care under WAC 182-513-1380. 

(5) Eligibility for agency payment to the facility for insti- 
tutional services and MN spenddown. If a person's remaining 
income is more than the state-contracted daily rate times the 
number of days the person has resided in the facility, but less 


than the private nursing facility rate for the same period, the 
person: 

(a) Is eligible to receive institutional services at the state- 
contracted rate; and 

(i) Is approved for a three-month or six-month base 
period: 

(ii) Pays income and excess resources towards the state- 
contracted cost of care under WAC 182-513-1380; and 


AMENDATORY SECTION (Amending WSR 13-01-017, 


filed 12/7/12, effective 1/1/13) 


WAC 182-513-1396 ((CHents)) People living in a fra- 
ternal, religious, or benevolent nursing facility. ((Fhis-see- 


ferachentivinge in-afraternal reheious,or benevolent nurs- 
ing facility. 

G) Fora chentitving in aticensed nursing facility oper- 
ated -by-a fraternal relisious_or benevolent organization whe 
meets-alt other cheibilty requirements, the -department 


J 


Ria f i si aE leal 
fa} Any—contract between the—chent and the facility 


(b Fhe facility istimable tofal fl the terms_of the -con- 


. . i : 
ent 
(@}-Forerelient-deseribed-insubsection-EPrthe-depart- 


Lassi Sf tke chent: 


Se eae o e amizati i 


tomin eerie for ao Fene) (1) The e or R 
designee determines apple health coverage under noninstitu- 
tional rules for a person who meets all other eligibility 
requirements and lives in a licensed, but nonmedicaid-con- 


tracted facility operated by a fraternal, religious, or benevo- 
lent organization. 

(2) Nothing in subsection (1) of this section prevents the 
agency or its designee from evaluating contracts with facili- 
ties not described in subsection (1) of this section. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1397 Treatment of entrance fees ((ef 
inditvidiuals)) for people residing in a continuing care 
retirement serena community or a life care com- 
munity. (( 
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()-Freatment-of entraneefeeAnindividuat's)) (1) A 


person's entrance fee in a continuing care retirement commu- 
nity or life care community is ((eensidered-a)) an available 
resource ((avaHable)) to the ((individuat)) person, to the 
extent that: 

(a) The ((#adtvidual)) person has the ability to use the 
entrance fee, or the contract provides that the entrance fee 
may be used, to pay for care should other resources or income 
of the ((#d+vidual)) person be insufficient to pay for care((-)); 

(b) The ((#1d#vidual)) person is eligible for a refund of 
any remaining entrance ((free)) fee when the ((individuat)) 
person dies or when the person terminates the continuing care 
retirement community or life care community contract and 
leaves the community; and 

(c) The entrance ((free)) fee does not confer an owner- 
ship interest in the continuing care retirement community or 
life care community. 

(2) Nothing in subsection (1) of this section prevents the 
agency or its designee from evaluating contracts with facili- 
ties not described in subsection (1) of this section. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1400 Long-term care (LTC) partner- 
ship program (index). Under the long-term care (LTC) part- 
nership program, ((t#dtviduals)) people who purchase quali- 
fied long-term care partnership insurance policies can apply 
for long-term care medicaid under special rules for determin- 
ing financial eligibility. These special rules generally allow 
the ((indtviduat)) person to protect assets up to the insurance 
benefits received from a partnership policy so that such assets 
will not be taken into account in determining financial eligi- 
bility for long-term care medicaid and will not subsequently 
be subject to estate recovery for medicaid and long-term care 
services paid. The Washington long-term care partnership 
program is effective on December 1, 2011. 

The following rules govern long-term care eligibility 
under the long-term care partnership program: 

(1) WAC ((388-543-4465)) 182-513-1405 Definitions. 

(2) WAC (( )) 182-513- 
1410 LTC partnership policy((2)) qualifications. 

(3) WAC (8883B-445-What)) 182-513-1415 Assets 
that can't be protected under the LTC partnership provi- 
sions((2)). 

(4) WAC ((388-5B-+420-Whe-is-ehgible)) 182-513- 
1420 Eligibility for asset protection under a ((EFE)) partner- 
ship policy((2)). 

(5) WAC ((388-543-+425-When-weuldt not _qualify)) 
182-513-1425 Not qualifying for LTC medicaid if ((Hhave 
a)) an LTC partnership policy ((thatdees- net have exhausted 
benefits?)) is in pay status. 

(6) WAC ((388-343-+430-What)) 182-513-1430 Change 
of circumstances that must ((Hreperterhentheve-a)) be 
reported when there is an LTC partnership policy paying a 
portion of ((##¥)) care((2)). 

(7) WAC ((388-543-435-WGH)) 182-513-1435 When 
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(8) WAC ((388-54-4449)) 182-513-1440 Determining 
how many ((efmy¥)) assets can be protected((2)). 

(9) WAC ((388-543-+445-Hew-de-t designate)) 182- 
513-1445 Designating a protected asset and ((what)) required 
proof ((#s-required?)). 

(10) WAC (G88-543-4450)) 182-513-1450 How 
((dees)) the transfer of assets affects LTC partnership and 
medicaid eligibility((2)). 

(11) WAC (388-543-4455 +have)) 182-513-1455 
Protected assets under ((a)) an LTC partnership policy((; 
whathappens)) after ((my)) death((2)). 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1405 Definitions. For purposes of ((his 
section)) WAC 182-513-1400 through 182-513-1455, the 
following terms have the meanings ((g#venthem Additional 
definitions-ean befound at)) stated. See chapter ((388-506)) 
182-500 WAC and WAC ((388-5438-4364)) 182-513-1100 
for additional definitions. 


"Issuer" means any entity that delivers, issues for deliv- 
ery, or provides coverage to, a resident of Washington, any 
policy that claims to provide asset protection under the 
Washington long-term care partnership act, chapter 48.85 
RCW. ((dssuet)) As used in this chapter, issuer specifically 
includes insurance companies, fraternal benefit societies, 
health care service contractors, and health maintenance orga- 
nizations. 

"Long-term care (LTC) insurance" means a policy 
((desertbed+n)) under chapter 284-83 WAC. 


mined under chapter 388 513 of 388-515 WAC)) 
"Protected assets" means assets that are designated as 
excluded or not taken into account upon determination of 
long-term care medicaid eligibility ((desertbed+n WAC 388- 
343-4345)) under WAC 182-513-1315. The protected or 


excluded amount is up to the dollar amount of benefits that 
have been paid for long-term care services by the qualifying 
long-term care partnership policy on the medicaid applicant's 
or client's behalf. The assets are also protected or excluded 
for the purposes of estate recovery ((deseribedin-chapter 
388-527)) under chapter 182-527 WAC, ((#s)) up to the 
amount of benefits paid by the qualifying policy for medical 
and long-term care services. 

"Qualified long-term care insurance partnership" 
means an agreement between the Centers for Medicare and 
Medicaid Services (CMS), and the health care authority 
(HCA) which allows for the disregard of any assets or 
resources in an amount equal to the insurance benefit pay- 
ments that are made to or on behalf of ((anindividual)) a a per- 
son who is a beneficiary under a long-term care insurance 


Washington recognizes ((@)) an LTC partnership policy pur- 
chased in another state((?)). 
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policy that has been determined by the Washington state 
insurance commission to meet the requirements of section 
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1917 (b)(1)(c)(iii) of the act. These policies are described in 
chapter 284-83 WAC. 

"Reciprocity Agreement" means an agreement 
between states approved under section 6021(b) of the Deficit 
Reduction Act of 2005, Public Law 109-171 (DRA) under 
which the states agree to provide the same asset protections 
for qualified partnership policies purchased by ((amndivid- 
vat)) a person while residing in another state and that state 
has a reciprocity agreement with the state of Washington. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1410 ((What-quatfiesas-a)) LTC 
partnership policy((?)) qualifications. A LTC partnership 
policy is a LTC policy that has been approved by the office of 
insurance commissioner as a LTC partnership policy 
described in chapter 284-83 WAC. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1415 ((Wheat)) Assets that can't be 
protected under the LTC partnership provisions((?)). The 
following assets cannot be protected under a LTC partnership 
policy. 

(1) Resources in a trust ((desertbedn- WAC 38856 
9100)) under WAC 182-516-0100 (6) and (7). 

(2) Annuity interests in which Washington must be 
named as a preferred remainder beneficiary as ((desertbedin 
WAC 388-564-0204)) under WAC 182-516-0201. 

(3) Home equity in excess of the standard ((desertbedin 
WAC388-5413-4350)) under WAC 182-513-1350. Individu- 
als who have excess home equity interest are not eligible for 
long-term care medicaid services. 

(4) Any portion of the value of an asset that exceeds the 
dollar amount paid out by the LTC partnership policy. 

(5) The unprotected value of any partially protected asset 

(arrexampleswould be the home))) is subject to estate recov- 
ery described in chapter ((388-527)) 182-527 WAC. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1420 (AVhe-is-elHeible)) Eligibility for 
asset protection under a partnership policy((2)). (1) The 
LTC partnership policy must meet all the requirements in 
chapter 284-83 WAC. For existing LTC policies which are 
converted to a LTC partnership policy via an exchange or 
through the addition of a policy rider or endorsement, the 
conversion must take place on or after December 1, 2011 
unless the policy is paying out benefits at the time the policy 
is exchanged. 

(2) You meet all applicable eligible requirements for 
LTC medicaid and: 

(a) Your LTC partnership policy benefits have been 
exhausted and you are in need of LTC services. 

(b) Your LTC partnership policy is not exhausted and is: 

(i) Covering all costs in a medical institution and you are 
still in need for medicaid; or 
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(ii) Covering a portion of the LTC costs under your LTC 
partnership policy but does not meet all of your LTC needs. 

(c) At the time of your LTC partnership policy has paid 
out more benefits than you have designated as protected. In 
this situation your estate can designate additional assets to be 
excluded from the estate recovery process up to the dollar 
amount the LTC partnership policy has paid out. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1425 ((When-weuld-ret-qualify)) Not 
qualifying for LTC medicaid if (G4heve-a)) an LTC part- 
nership policy is in pay status((?)). You are not eligible for 
long-term care (LTC) medicaid when the following applies: 

(1) The income you have available to pay toward your 
cost of care ((desertbedin WAE388-513-1386)) under WAC 
182-513-1380, combined with the amount paid under the 
qualifying LTC partnership policy, exceeds the monthly pri- 
vate rate at the institution. 

(2) The income you have available to pay toward your 
cost of care on a home and community based (HCB) waiver 
((desertbed in chapter 388-545)) under chapter 182-515 
WAC, combined with the amount paid under the qualifying 
LTC partnership policy, exceeds the monthly private rate in a 
home or residential setting. 

(3) You fail to meet another applicable eligibility 
requirement for LTC medicaid. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1430 ((What)) Change of circum- 
stances that must ((F¥epert)) be reported when ((Hhave 
#)) there is an LTC partnership policy paying a portion of 
((#¥¥)) care((2)). You must report changes described in 
WAC ((388-448-0695)) 182-504-0105 plus the following: 

(1) You must report and verify the value of the benefits 
that your issuer has paid on your behalf under the long-term 
care (LTC) partnership policy upon request by the ((depart- 
ment)) agency, and at each annual eligibility review. 

(2) You must provide proof when you have exhausted 
the benefits under your LTC partnership policy. 

(3) You must provide proof if you have given away or 
transferred assets that you have previously designated as pro- 
tected. Although, there is no penalty for the transfer of pro- 
tected assets once you have been approved for LTC medic- 
aid, the value of transferred assets reduces the total dollar 
amount that is designated as protected and must be verified. 

(4) You must provide proof if you have sold an asset or 
converted a protected asset into cash or another type of asset. 
You will need to make changes in the asset designation and 
verify the type of transaction and new value of the asset. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1435 ((W4H)) When Washington rec- 
ognizes ((&)) an LTC partnership policy purchased in 
another state((?)). The Washington long term care partner- 
ship program provides reciprocity with respect to qualifying 
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long-term care insurance policies covered under other state 
long-term care insurance partnerships. This allows you to 
purchase a partnership policy in one state and move to Wash- 
ington without losing your asset protection. If your LTC pol- 
icy is in pay status at the time you move to Washington and 
you are otherwise eligible for LTC medicaid, Washington 
will recognize the amount of protection you accumulated in 
the other state. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1440 Determining how many of my 
assets can be protected((2)). You can protect assets based 
on the amount paid by your LTC partnership policy. Assets 
are protected in both LTC eligibility and estate recovery. If 
the partnership for long-term care program is discontinued, 
an individual who purchased an approved plan before the 
date the program is discontinued remains eligible to receive 
dollar-for-dollar asset disregard and asset protection under 
the long-term care (LTC) medicaid program. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1445 ((Hew-de-+designate)) Designat- 
ing a protected asset and ((whet)) required proof ((is 
required?)). (1) Complete a ((BSHS)) department of social 
and health services (DSHS) 10-438 long-term care partner- 
ship (LTCP) asset designation form listing assets and the full 
fair market value that are earmarked as protected at the time 
of initial application for ((EFG)) long-term services and sup- 
ports under medicaid. 

(a) The full fair market value (FMV) of real property or 
interests in real property will be based on the current assessed 
value for property tax purposes for real property. A profes- 
sional appraisal by a licensed appraiser can establish the cur- 
rent value if the assessed value is disputed. 

(b) The value of a life estate in real property is deter- 
mined using the life estate tables found ((in-httpAwww-dshs- 
wa-gevsmanuals/eaz/seetions/Long FermCare/LTF CO append 
x2-shtmt)) at http://www.hca.wa.gov/free-or-low-cost- 
health-care/program-administration/determining-value-life- 
estates. 

(c) If you own an asset with others, you can designate the 
value of your ((pre-rata)) pro rata equity share. 

(d) If the dollar amount of the benefits paid under a 
LTCP policy is greater than the fair market value of all assets 
protected at the time of the application for long-term care 
medicaid, you may designate additional assets for protection 
under this section. The DSHS LTCP asset designation form 
must be submitted with the updated assets indicated along 
with proof of the current value of designated assets. 

(e) The value of your assets protected for you under your 
LTC partnership policy do not carry over to your spouse 
should ((they¥)) the spouse need medicaid ((teng-term-eare)) 
LTC services during or after your lifetime ((er-after-yeur 
death)). If your surviving spouse has ((the#-ewsn)) an LTC 
partnership policy ((Rke-erske)) the spouse may designate 
assets based on the dollar amount paid under ((his-orher)) the 


spouse's own policy. 
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(f) Assets designated as protected under this subsection 
will not be subject to transfer penalties ((desertbed+n- WAC 
388-543-4363)) under WAC 182-513-1363. 

(2) Proof of the current fair market value of all protected 
assets is required at the initial application and each annual 
review. 

(3) Submit current verification from the issuer of the 
LTCP policy of the current dollar value paid toward ((leng- 
term-eate)) LTC benefits. This verification is required at 
application and each annual eligibility review. 

(4) Any ((#d#viduat)) person or the personal representa- 
tive of the ((t#dividual's)) person's estate who asserts that an 
asset is protected has the initial burden of: 

(a) Documenting and proving by ((elearand)) convinc- 
ing evidence that the asset or source of funds for the asset in 
question was designated as protected; 

(b) Demonstrating the value of the asset and the proceeds 
of the asset beginning from the time period the LTC partner- 
ship has paid out benefits to the present; and 

(c) Documenting that the asset or proceeds of the asset 
remained protected at all times. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1450 How ((dees)) the transfer of 
assets affects LTC partnership and medicaid eligibil- 
ity((2)). (1) If you transfer an asset within the sixty months 
prior to the medicaid application or after medicaid eligibility 
has been established, ((we)) the agency will evaluate the 
transfer based on WAC ((388-343-4863)) 182-513-1363 and 
determine if a penalty period applies unless: 

(a) You have already been receiving institutional ser- 
vices; 

(b) Your LTC partnership policy has paid toward institu- 
tional services for you; and 

(c) The value of the transferred assets has been protected 
under the LTC partnership policy. 

(2) The value of the transferred assets that exceed your 
LTC partnership protection will be evaluated for a transfer 
penalty. 

(3) If you transfer assets ((whese)) with values that are 
protected, you lose that value as future protection unless all 
the transferred assets are returned. 

(4) The value of your protected assets less the value of 
transferred assets equals the adjusted value of the assets you 
are able to protect. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1455 ((H-+have)) What happens to 
protected assets under a LTC partnership policy((what 
happens)) after (my)) death((2)). Assets designated as pro- 
tected prior to death are not subject to estate recovery for 
medical or long-term care (LTC) services paid on your behalf 
((as-deseribed in chapter 388-527)) under chapter 182-527 
WAC as long as the following requirements are met: 

(1) A personal representative who asserts an asset is pro- 
tected under this section has the initial burden of providing 
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proof ((as-desertbed in-chapter 388-527)) under chapter 182- 
527 WAC. 

(2) A personal representative must provide verification 
from the LTC insurance company of the dollar amount paid 
out by the LTC partnership policy. 

(3) If the LTC partnership policy paid out more than was 
previously designated, the personal representative has the 
right to assert that additional assets should be protected based 
on the increased protection. The personal representative must 
use the DSHS LTCP asset designation form and send it to the 
office of financial recovery. 

(4) The amount of protection available to you at death 
through the estate recovery process is decreased by the FMV 
of any protected assets that were transferred prior to death. 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 182-513-1300 Payment standard for persons in med- 
ical institutions. 


WAC 182-513-1301 Definitions related to long-term care 
(LTC) services. 


WAC 182-513-1305 Determining eligibility for noninstitu- 
tional medical assistance in an alter- 
nate living facility (ALF). 

WAC 182-513-1364 Evaluating the transfer of an asset 
made on or after April 1, 2003 for 
long-term care (LTC) services. 


WAC 182-513-1365 Evaluating the transfer of an asset 
made on or after March 1, 1997 and 
before April 1, 2003 for long-term 
care (LTC) services. 


WAC 182-513-1366 Evaluating the transfer of an asset 
made before March 1, 1997 for long- 
term care (LTC) services. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1505 ((Leng—term-eare)) Home and 
community based (HCB) waiver services authorized by 
home and community services (HCS) ((and-hespice)). 
((G@))) This chapter describes the general and financial eligi- 
bility requirements for categorically needy (CN) home and 
community based (HCB) waiver services ((administered)) 
authorized by home ae commonly. services Its) Ged 


HCA). The dekaani in WAC 182- 513- 1100 ahd ‘Giapier 


182-500 WAC apply throughout this chapter. 
(ŒD A) The (HEB-serviee-pregrams)) HCS waivers 
are: 
(a) Community options program entry system (COPES); 
(b) ((Pregram—ef—altinchisive—eare_forthe—elderly 
Wash ieaid 3 ; hi 
MP 
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€d))) New Freedom consumer-directed services (New 
Freedom)((- 


(4) Hespice services you don't reside ina medieat 
a he |: 
fa}Have-grossneome—at-or-belowthe-speciahHneome 


(Ob) Areni eliche for dab her EN oi eaically-neady 


(5) WAC 388-515-1506 deseribes-the general eligibility 


(6) WAC 388-545-1507 deseribes-clisibiity ferwatver 


)-WAC 388-515-1508 deseribes_the initial_financial 


eligibility requirements for-watver services when you are not 
eligible for noninstitutional CN -medicaid deseribed in WAC 
388-545-4507. 


8} WAC 388-515-1509 deseribesthe rules —sed_to 
determine-yeur responsibility in the-cest of care forawatver 
services if yeu-are not clsible for medicaid underaCN pre- 
gram-tstedin WAC 388-515 15074) -Fhis is alse-caled-ch- 
ent participation of post eligibility), and 

(c) Residential support waiver (RSW). 

(2) WAC 182-515-1506 describes the general eligibility 
requirements for HCB waiver services authorized by HCS. 

(3) WAC 182-515-1507 describes financial require- 
ments for eligibility for HCB waiver services authorized by 
HCS when a person is eligible for a noninstitutional SSI- 
related categorically needy (CN) medicaid program. 

(4) WAC 182-515-1508 describes the financial eligibil- 
ity requirements for HCB waiver services authorized by HCS 
when a person is not eligible for SSI-related noninstitutional 
CN medicaid under WAC 182-515-1507. 

(5) WAC 182-515-1509 describes the rules used to 
determine a person's responsibility for the cost of care and 
room and board for HCB waiver services if the person is eli- 
gible under WAC 182-515-1508. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1506 ((Whatarethegeneral cligibility 
requirements-fer)) Home and community based (HCB) 
waiver services authorized by home and community ser- 
vices (HCS) ((and-hespiee?))—General eligibility. (1) To 
be eligible for home and community based (HCB) waiver 
services ((and- hespice-yeu)) a person must: 

(a) Meet the program and age requirements for the spe- 
cific program: 

(1) Community options program entry system (COPES), 
((per)) under WAC 388-106-0310; 

(ii) (PACE pe- WAC 388-106-0705; 

GHW waiverseryices pe- WAC388—406-0750:; 

¥))) Residential support waiver (RSW), under WAC 
388-106-0310; or 

(iii) New Freedom, ((per)) under WAC ((388-4+06-4+440: 
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G4 Hespice,per-chapter 182-551 WAC or 

Gt) Reads_te-commrunity vine REL) per WAC 388- 
4196-0250, 388-106-0255 and 388-106-0269)) 388-106-0338. 

(b) Meet the disability criteria for the supplemental secu- 
rity income (SSI) program ((as-deseribedin)) under WAC 
182-512-0050; 

(c) Require the level of care provided in a nursing facil- 
ity ((deseribedin)) under WAC 388-106-0355; 

(d) ((Be-residing)) Reside in a medical institution as 
defined in WAC 182-500-0050, or be likely to be placed in 
one within the next thirty days without HCB waiver services 
provided under one of the programs listed in ((subseetien 
€))) (a) of this subsection; 

(e) ((Heve—attained)) Attain institutional status ((as 
deseribed in WAC 388-513-1320)) under WAC 182-513- 
1320; 

(£) ((Be-determined+n—need—ef)) Assessed for HCB 
waiver services ((and)), be approved for a plan of care ((as 
described in -subsection((a))), and receiving an HCB 
waiver service under (a) of this subsection; 

(g) Be able to live at home with community support ser- 
vices and choose to remain at home, or live in a department- 
contracted((= 

4) Enhanced adult residential care (EARC) facility; 

4+} Licensed adult family home AFH)}-or 


(h Net be-subjectte-a-_penalty period ofinehsibiity fer 
the-transfer-ofan-asset-as-deseribed in WAE 388-513-1363 
through 388-5B-B65: 

G)Netl ig ae c4 . 
ments-deseribed in WAC 388-513-1350. 

2) Referto WAC 388-5B-B4 fortulestisedte-deter- 


)) alternate living facility under 


WAC 182-513-1100. 

(2) A person is not eligible for home and community 
based (HCB) waiver services if the person: 

(a) Is subject to a penalty period of ineligibility for the 
transfer of an asset under WAC 182-513-1363; or 

(b) Has a home with equity in excess of the requirements 
under WAC 182-513-1350. 

(3) See WAC 182-513-1315 for rules used to determine 


countable resources, income, and eligibility standards for 
long-term care (LTC) services. 

((@))) (4) Current income and resource standards 
((charts)) are ((leeated)) found at((-http:/Avwadshsava-govs 


htmt)) http://www.hca.wa.gov/free-or-low-cost-health-care/ 


program-administration/program-standard-income-and- 
resources. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1507 (AVhetarethefineneiatrequire- 
ments-fer)) Home and community based (HCB) waiver 
services authorized by home and community services 


(HCS) (@vhen-you-are))—Financial eligibility if a person 
is eligible for ((#)) an SSI-related noninstitutional cate- 
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ae needy CN) medicaid Livan ETTO 

e eop emeila] RER income (SSH kebi 
described in WAC 388-474-0001 Fhis inchides SS} chents 
wader 1619B status: 

(b)-SSHelated-CN_medieaid_deseribed in WAC 182 
542-0100-2 fa} and {b}; 

fe} SSH elated health earefor-weorkerswith_disablities 
presram(H WD) deseribedin WAC 182-511 1000 you-are 
receiving HWD_yeou-are responsible te_pay your HW D_pre- 
matun-as-deseribed in WAC 182-511 1956- 

(4) Aged, blind, OF eed nec oe Aone 


Sr eee 


period of ineleibility for 

the transferofanassetas-deseribed in WAC 388-513-1363 

through 388-513-1365 Fhis dees net apply to PACE or hes- 
requirements deseribed in WAE 388-513-1350. 
Youd ; he initial eeibit 

test-of having sressineome-atorbelowthe specialineome 


(5)-You-do-not pay_(participate) toward the cost of your 


(6H fyertive ita department contracted facility istedin 
WAC 388-545-1506) you pay reontand beard pte 
the ADSA +e0n-and beard standard Fhe ADSA room-and 
board standard is_based on thetederal benefit rate {FBR} 


CN-wabvers-in-an alternate tiving faetity, 


fa} -yeut+ve—1_-an_assistedtvine AL) faetia, 
enhanced adult residential center EARO) or adult family 
home+AFH)-yeu-keep-a PNA of sixty-two-deHars-and sev 
enty-nine-cents-and use-your income to-pay up te the teem 
and beard-standard. 


(b) subsection_{(6){a)-apphies—and-you_are receiving 
HW -deseribedin WAC 182-511 1000-you 
topay your HWD_-premium_as-deseribed in WAC 182-511 
250 in additi he ADS 4 i lard 


T JE H ib] for-aged, bli | y b] if BD) 
eash-assistance program deseritbed in WAC 388-400-0060 
you-de-net-_partieipate in the_eest of personateareand you 
may keep-the following: 


Gi When you ive Seno e= yous keep- the each eee 


©») (1) A person is financially eligible for home and 


community based (HCB) waiver services if: 
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(a) The person is receiving coverage under one of the fol- 
lowing supplemental security income (SSI)-related categori- 
cally needy (CN) medicaid programs: 

(i) SSI program under WAC 182-510-0001. This 
includes SSI clients under Section 1619(b) of the Social 
Security Act; 

(ii) SSI-related noninstitutional CN program under chap- 
ter 182-512 WAC; or 

(iii) Health care for workers with disabilities program 
(HWD) under chapter 182-511 WAC. 

(b) The person does not have a penalty period of ineligi- 
bility for the transfer of an asset under WAC 182-513-1363; 
and 

(c) The person does not own a home with equity in 
excess of the requirements under WAC 182-513-1350. 

(2) A person eligible under this section does not pay 
toward the cost of care, but must pay room and board if living 
in an alternate living facility (ALF) under WAC 182-513- 
1100. 

(3) A person eligible under this section who lives in a 
department-contracted ALF described under WAC 182-513- 
1100 and does not receive a cash grant from the department 
of social and health services under WAC 388-400-0060: 

(a) Keeps a personal needs allowance (PNA) of $62.79; 
and 

(b) Pays towards room and board up to the room and 
board standard with the remaining income. The room and 
board standard is the federal benefit rate (FBR) minus 
$62.79. 

(4) A person who is eligible under the HWD program 
must pay the HWD premium under WAC 182-511-1250, in 
addition to room and board, if residing in an ALF. 


(5) A person who is eligible for the aged, blind, disabled 
(ABD) cash assistance program under WAC 388-400-0060 


does not pay toward the cost of care and keeps: 

(a) The cash grant amount authorized under WAC 388- 
478-0033 if living at home; 

(b) A PNA of $38.84, but must pay towards room and 
board with the remaining income and ABD cash grant up to 
the room and board standard if living in an adult family home 
(AFH). The room and board standard is the federal benefit 
rate (FBR) minus $62.79; or 

(c) The cash grant of $38.84 under WAC 388-478-0006 
if living in an assisted living facility. 

(6) Current resource, income, PNA, and ((ABSA)) room 
and board standards are ((teeated)) found at((-http:/4www- 
dshsava-covimaniats/eassections/Lone FermCarette 
standardsPNAchartsubfite-shtm)) http://www.hca.wa.gov/ 
free-or-low-cost-health-care/program-administration/ 
program-standard-income-and-resources. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182- 515-1508 ((Hew_dees the departhrent 
‘)) Home and 


community based (HCB) waiver services authorized by 


home and community services (HCS) ((and-hespiee+fyou 


are not eligible for mediesid_under # eatege ata 
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cial eligibility using SSI-related institutional rules. (1) If 
((yeu-are)) a person is not eligible for ((medieaid-ander)) a 
categorically needy (CN) program ((Hsted4n)) under WAC 
((388-545+5974))) 182-515-1507, the ((departmentsmust)) 
agency determines ((yeur)) eligibility for home and commu- 
nity based (HCB) waiver services authorized by home and 
community services (HCS) using institutional medicaid 
rules. This section explains how ((yew)) a person may qualify 
using institutional ((medieaid)) rules. 

(2) ((¥eu)) A person must meet ((the)): 

(a) General eligibility requirements ((desertbed+n- WAG 


ny he follows : 
fa} Resouree mits deseribed in WAC 388-513-1350. 
everthe-standard etewedin 


WAC 388-543-1350-the department reduces _resourees-Over 
the standard -by-yourunpaid medical expenses_deseribed in 
WAC 388-513-1350 +f you verify these expenses. 

)) under WAC 182-513-1315 and 


182-515-1506; 
(b) The resource requirements under WAC 182-513- 
1350: 
(c) The following income requirements: 
(((a}-Your-gress-nenexelided)) (i) Available income 
must be at or below the special income ice (SIL) (@vhiehs 
Ms 


defined under WAC 182-513- 1100; or 
K m e 


= authorized by HCS your gross nonereludad income is: 


benefitrate (FBR): and)) 

(ii) ((Net)) If available income is above the SIL, net 
available income is no greater than the effective one-person 
medically needy income level (MNIL). Net income is calcu- 
lated by reducing ((gress-nenexelided)) available income by: 

(A) Medically needy (MN) disregards found ((##-WAG 
388-543-4345)) under WAC 182-513-1345; ((and)) 

(B) The average monthly nursing facility state rate ((is 
wilt-beupdated annually startite October 2012 and each 
yearthereafter_on October+t this standardwitl be-updated 
annually in the long-term care standard section of the EAZ 
manual deseribed_at http: H www-dshs-wa-govimanuats+ 
eaz/sections/LongTermCare/LTCstandardspra-shtmt 


(S) Fhe department followsthe rules in WAC 388-S15- 
41325,388-513-1330,and 388-513-1340 te-determine-avai- 
able income-andincome-exchisions- 

6): 

(C) Health insurance premiums, other than medicare; 
and 

(D) Outstanding medical bills, prorated monthly over a 
twelve-month certification period, that meet the requirements 
of WAC 182-513-1350. 

(3) The agency determines available income and income 
exclusions under WAC 182-513-1325, 182-513-1330, and 
182-513-1340. 

(4) A person eligible under this section is responsible to 
pay toward the cost of care and room and board, as described 
under WAC 182-515-1509. 
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(5) Current resource ((and)), income standards ((Grehid- 
ingthe SH.MNH_ and FBR))), and the average state nursing 
facility rate for long-term care are found at((+http Awww- 

fonesections Lene PermCare | FC 


eadardepda cata!) http://www.hca.wa.gov/free-or-low- 
cost-health-care/program-administration/program-standard- 
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yeur-participation _Ineeme that remains-_after the PNA and 
anytroenrand beard deduction)) (as defined in WAC 388- 
106-0010) keeps a PNA of up to the effective one-person 
medically needy income level (MNIL) and pays the remain- 


der of the person's available income toward cost of care after 
allowable deductions under subsection (4) of this section. 


income-and-resources. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1509 ((Hew-dees—the-department 
; ‘ 
` 5 ES pay 
pai d HCR yeng Jer WAC 388-545 
4568?)) Home and community based (HCB) waiver ser- 
vices authorized by home and community services 


(HCS)—Client financial responsibility. ((H-yexu-are-onty. 
se ARE ENON A N r OS AETS 


(G HEyou-are)) (1) A person eligible for home and com- 


munity based (HCB) waiver services authorized by home and 
community services (HCS) under WAC 182-515-1508 must 
pay toward the cost of care and room and board under this 
section. 

(a) Post-eligibility treatment of income, participation, 
and participate are all terms that refer to a person's responsi- 
bility towards cost of care. 

(b) Room and board is a term that refers to a person's 
responsibility toward food and shelter in an alternate living 
facility (ALF). 

(2) The agency determines how much a person must pay 
toward the cost of care for HCB waiver services authorized 
by HCS when living at home: 

(a) A single ((andving)) person who lives at home (as 
defined in WAC 388-106-0010)((~ye»)) keeps ((ałH-youf 
incomeuptothefederahpovertyeve HFPL H oryourper- 
sonahneeds-aHowance-PNA)) a personal needs allowance 
(PNA) of up to the federal poverty level (FPL) and must pay 
the remaining available income toward cost of care after 
allowable deductions described in subsection (4) of this sec- 
tion. 


(CE you are) (b) A married ((Hving)) person who 
as-defined tn WAC 


lives with the person's spouse at home (( 


ene-persen-modically-needy-_income-lovel_G4NEL)-for-your 


PNA+Fyourspousetives-at home-with-yeu-Hyeu-aremat 
ried-andtiving apart from-your-spouse,youtre allowed to 
keep-youtineometiptothe PE foryour PNA. 

GE yeu Hrein_an_assisted_Hrvine (Ab) faethe, 
enhanced adult residential center EARC), or adult family 
home CAF) you: 


fa} Keep-a PNA _from-yoursross_nonexchided income: 


(b) Pay_for-yourreontand beard aptethe ADSA +e0m 


(41 addition te-_payine roem-and beard yeu mayalso 
haveto-paytoward the-cest of personal care—This is cated 
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(c) A married person who lives at home and apart from 
the person's spouse keeps a PNA of up to the FPL but must 
pay the remaining available income toward cost of care after 
allowable deductions under subsection (4) of this section. 

(d) A married couple living at home where each person 
receives HCB waiver services is each allowed to keep a PNA 
of up to the FPL but must pay remaining available income 
toward cost of care after allowable deductions under subsec- 
tion (4) of this section. 

(e) A married couple living at home where each person 
receives HCB waiver services, one person authorized by the 
developmental disabilities administration (DDA) and the 
other authorized by HCS, is allowed the following: 

(i) The person authorized by DDA pays toward the cost 
of care under WAC 182-515-1512 or 182-515-1514; and 

(ii) The person authorized by HCS retains the federal 
poverty level (FPL) and pays the remainder of the available 
income toward cost of care after allowable deductions under 
subsection (4) of this section. 

(3) The agency determines how much a person must pay 
toward the cost of care for HCB waiver services authorized 
by HCS and room and board when living in a department 
contracted alternate living facility (ALF) defined under WAC 
182-513-1100 a person: 

(a) Keeps a PNA of $62.79: 

(b) Pays room and board up to the room and board stan- 
dard. The room and board standard is the federal benefit rate 
(FBR) minus $62.79; and 

(c) Pays the remainder of available income toward the 
cost of care after allowable deductions under subsection (4) 

(4) If income remains after the PNA and room and board 
liability under subsection (2) or (3) of this section, the 
remaining available income must be paid toward the cost of 
care after it is reduced by ((aHewable)) deductions in the fol- 
lowing order: 

(a) ((H-yeu-are-werking,_thedepartment-atews)) An 
earned income deduction of the first ((sixty-firve-doHars)) $65 
plus one-half of the remaining earned income((:)); 

(b) Guardianship fees and administrative costs including 
any attorney fees paid by the guardian only as allowed ((by 
chapter 388-79 -WAG)) under WAC 182-513-1505 through 
182-513-1525; 

(c) Current or back child support garnished or withheld 
from ((yeur)) the person's income according to a child sup- 
port order in the month of the garnishment if it is for the cur- 
rent month. If the ((department)) agency allows this as a 
deduction from ((ye»+)) income, the ((departmentavit})) 
agency does not count it as ((yeur)) the child's income when 
determining the family allocation amount in WAC 182-513- 
1385; 

(d) A monthly maintenance-needs allowance for ((yeur)) 
the community spouse ((nette-exceed thatin WAC 388-5 13- 
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4380-45}(b}nless-a-sreater ameountis-allecated-as-_deseribed 
Te al Lon] i i ; : 
3) Consi s bined l ofboth: 
(A) One hundred titty percent of the two-person federal 


povertytevel This standard may change annually on tay tst 
and-can be feund at-http-/wrawdshsave-cov/mantats/ 


tonexeess-shelter-expenses-_are the _actual required mainte- 


O4)}-Fhe-standard _shelter-aHocation This_standard is 
based_en thirty percent of ene hundred fifty percent of the 
annuathy-onchatytst and-canbefound at_httpawwedshs. 
wa-gev/smanals/eaz/seetions/Leng FermCare/LFCstandards 
pre-shtmt-and 


‘DI reduced_by—your—community_speuse's_eress 
eountable ineome- 


(B)-+_hearings—officer detemnines a-greater_amountis 
needed -beeause of exceptional cireumstances resulting it 
extremefinancial duress-)) as determined under WAC 182- 
513-1385. If the community spouse is also receiving long- 
term care services, the allocation is limited to an amount that 
brings the person's income to the person's PNA, as calculated 
under WAC 182-513-1385; 

(e)A monthly maintenance- -needs ((ameount)) allowance 
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medical expenses are ((deseritbed +3 WAC 388-513-1350)) 
under WAC 182-513-1350. 

((€g})) (5) The total of the following deductions cannot 
exceed the ((SH--(three-hundred percent ofthe FBR))) special 
income level (SIL) defined under WAC 182-513-1100: 

((G) Personal needs-atewance)) (a) The PNA allowed in 
subsection((s¢}2)-end-B}(a)-and-5))) (2) or (3) of this sec- 
tion, including room and board; ((a”d 

6) 

(b) The earned income deduction ((ofthefirst-sixty-five 
dollars-plus-one-half of the remaining earned income)) in 
subsection (4)(a) of this section; and 

((G#H)) (c) The guardianship fees and administrative 
costs in subsection (4)(b) of this section. 

(6) A person may have to pay third-party resources 
defined under WAC 182-513-1100 in addition to the room 
and board and participation. 

((}-¥eu)) (7) A person must pay (your provider the 
combination)) the person's provider the sum of the room and 
board amount, and the cost of ((persenat)) care ((serviees)) 
after all allowable deductions, and any third-party resources 
defined under WAC 182-513-1100. 


(()}—¥eu—may—have—_te—pay—_third_party_teseurees 
cece heki in vae NORT aeih otie Heronmind 


(8) ((H-yeuwate)) A person on HCB waiver services does 


not pay more than the state rate for cost of care. 

(9) When a person lives in multiple living arrangements 
in a month ((fan-exampleis-ameve-from-ar_adult family 
hometo-a_hemesetting_on HEB-serices))), the ((depart- 
ment)) agency allows ((yeu)) the highest PNA available 
based on all the living arrangements and services ((yeu 
have)) the person has received in a month. 


(((9)-Current PNA-and ADSA -+e0m-andbeard)) (10) 
Standards described in this section are ((leeated)) found at((- 


http-/awecdshsave-covdnanats/eaz/seetionsAL 


for each (m i parent of 


O E E E N E A 
todial-parentis-consideredthe-child's-income})) dependent of 


the institutionalized person, or the person's spouse, as calcu- 


CareAtestandardsPNAchartsubfle-shtm)) http://www.hca. 
wa.gov/free-or-low-cost-health-care/program- 
administration/program-standard-income-and-resources. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1510 ((Divisien-ef)) Home and com- 
munity based (HCB) waiver services authorized by the 
developmental disabilities ((DDD)-heme-and-community 
based-servieessvaivers)) administration (DDA). ((Fhefeur 
seetionsthatfeltew)) This chapter describes the general and 
financial eligibility requirements for categorically needy 
(CN) home and community based (HCB) waivers authorized 


lated under WAC 182-513-1385; 
(£) ((Xour—=npaid)) Incurred medical expenses which 


have not been used to reduce excess resources. Allowable 


by the ((dtvisten-ef)) developmental disabilities (((@BB} 
heme-and community based services CHEBS) watvers)) 
administration (DDA). The definitions in WAC 182-513- 


Proposed 
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1100 and chapter 182-500 WAC apply throughout this chap- 
ter. 

(1) The DDA waiver programs are: 

(a) Basic Plus; 

(b) Core; 

(c) Community protection; 

(d) Children's intensive in-home behavioral support 
(CIIBS); and 

(e) Individual and family services (IFS). 

((H-WAC388-S15-4514)) (2) WAC 182-515-1511 
describes the general eligibility requirements ((underthe 
PPPHĦCBS)) for HCB waiver((s)) services authorized by 
DDA. 

((Q-WAC 388-S15-4542)) (3) WAC 182-515-1512 
describes the financial requirements for (the DDD -waivers4f 
you-are)) eligibility for HCB waiver services authorized by 
DDA ifa person is eligible for ((medicaidunderthenoninsti 

)) a noninstitutional SSI-related 
CN program ((€EN))). 


((Q}-WAC388-545-4543)) (4) WAC 182-515-1513 
describes the ((initiat)) financial eligibility requirements for 
((the BBD)) HCB waiver((sif-you-are)) services authorized 
by DDA when a person is not eligible for ((medicatd-undera 
categorically needy)) an SSI-related noninstitutional CN pro- 
gram (((GNHisted+n)) under WAC ((388-545-4+524))) 
182-515-1512. 

((4-WAC388-S15-4544)) (5) WAC 182-515-1514 
describes ihe ee ee 


egorically needy PEGEA CN fisted in) rales used to dii 


mine a person's responsibility in the cost of care and room 
and board for HCB waiver services authorized by DDA ifthe 


person is eligible under WAC ((388-545-454245)) 182-515- 
1512. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1511 (( 


Whetaretheceneratelcibiity 
requirements-fer)) Home and community based (HCB) 
waiver services ((anderthe-division-of)) authorized by the 


developmental disabilities (( 

based-services (HCBS)-waivers?)) administration (DDA) 
—General eligibility. ((G)-Fhis-section-deseribesthe-gen- 
eralecheibility requirements for 


waiver services tinder the 
DDD -home-and community based services {(HECBS)} waivers: 
2) Fhe requirements ferserviees for DDD -HCBS wane 
ers-are deseribed+ in chapter-388-845-WA G- 
for DDD HCBS watvers-)) (1) To be 
eligible((-yex)) for home and community based (HCB) 
waiver services authorized by the developmental disabilities 
administration (DDA), a person must: 
(a) Meet specific program requirements under chapter 
388-845 WAC; 


(b) Be an eligible client of the ((dtvisten of develepmen- 
tal disabilities (DDD))) DDA; 

((€})) (c) Meet the disability criteria for the supplemen- 
tal security income (SSI) program ((as-deseribedn)) under 
WAC 182-512-0050; 
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((f¢}Requite)) (d) Need the level of care provided in an 


intermediate care facility for the intellectually disabled 
(ICF/ID); 

((()) (e) Have attained institutional status ((as 
deseribed in WAC 388-S13-13260)) under WAC 182-513- 
1320; 

((€e})) (f) Be able to reside in the community and choose 
to do so as an alternative to living in an ICF/ID; 

(® Need WALVEE SCEVICES 


)) (g) Be assessed for HCB 
waiver services, be approved for a plan of care, and receive 
HCB waiver services under (a) of this subsection, and: 

(i) Be able to live at home with HCB waiver services; or 

(ii) Live in a department-contracted facility((-~whiek 
inehades)) with HCB waiver services, such as: 

(A) A group home; 

(B) A group training home; 

(C) A child foster home, group home, or staffed residen- 
tial facility; 

(D) An adult family home (AFH); or 

(E) An adult residential care (ARC) facility. 

(iii) Live in ((yeur)) the person's own home with sup- 
ported living services from a certified residential provider; or 

(iv) Live in the home of a contracted companion home 
provider((-and 

(e) Be-both medicaid elisible-anderthe categorically 
needy_program (CN) and be ee 
division of developmental disabilities 

(2) A person is not eligible for home and community 


based (HCB) waiver services if the person: 

(a) Is subject to a penalty period of ineligibility for the 
transfer of an asset under WAC 182-513-1363; or 

(b) Has a home with equity in excess of the requirements 
under WAC 182-513-1350. 

(3) See WAC 182-513-1315 for rules used to determine 
countable resources, income, and eligibility standards for 
long-term care (LTC) services. 

(4) Current income and resource standard charts are 
found at http://www.hca.wa.govw/free-or-low-cost-health- 
care/program-administration/program-standard-income-and- 
resources. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1512 ((Whatarethe financial require- 


medicaidinderthetesinstinttionat eatecorienty needy 
pregram+tCN}?)) Home and community based (HCB) 
waiver services authorized by the developmental disabili- 


son is eligible for a noninstitutional SSI-related categori- 
cally needy (CN) program. ((G)}-Yet-autematically meet 
ineome-and resouree-elegibility 


Se eet 


eramtCN} ander erne-ofthe folowing programs: 


(a}—Supplemental_security—ineome_(SSh—el sibility 
deseribedin- WAC 388-474 0001 This inchides SStchHents 
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tration: 


542-0100-2)}(a)-and-(b)-er- meetsthe 
482-512-9880 and is EN) chisible after the incomediste- 
gards- have been applhed: 


(d)-CN medicaid for-achild as-_deseribed in WAC 182 
505-0240-()2){7)-0r{8}-0F 
te} Aged,_blind or disabled ABD) cash assistance 


orae debea eNd a bse 
in-subsection-(} above, you de not have to pay_{participate) 
toward the cost of your personal care-and/or habiltation-ser- 


yiees- 


for-a-CN medicaid pregramtisted 


in-subsection_()-abeve,you de-net need te-meet the initial 


eral benefit rate{F BR} 

(4H yew-are-eligible for e-CN medicaid programtisted 
ta-subseection (you payup_tethe ADSA +een- and beard 
standard deseribed 4p WAC 388-515-1597 Room and beard 


andtens—term care-standardsaretoeated at http pare 

dshsawve-covémanuats/eaz/sections/Lone FermCare/L FC 

standardspna-shtmb 
faHfyeutiveinan ARC AFH of DDD sreup- heme-you 


keep-a-personal needs alewanee (PNA) andise-yourmeeme 
topayuptothe ADSA +een-and beard standard Effective 
Januaryt 2009-the PNA is sixty-te-deHars-and seventy 
nine cents. 

SHE ioible £ eae lieaid 


(HWD)-yousmust centinsete-_pay the medicaid _ premium te 
remait eligible for that CN-P pregran-)) (1) A person is 


financially eligible for home and community based (HCB) 
waiver services authorized by the developmental disabilities 
administration (DDA) if: 

(a) The person is receiving coverage under one of the fol- 
lowing SSI-related categorically needy (CN) medicaid pro- 
grams: 

(i) Supplemental security income (SSI) program under 
WAC 182-510-0001. This includes SSI clients under 1619(b) 
status; or 

(ii) Health care for workers with disabilities (HWD) 
under chapter 182-511 WAC; or 

Gii) SSI-related_noninstitutional (CN) program under 
chapter 182-512 WAC; or 

(iv) The foster care program under WAC 182-505-0211 
and the person meets disability requirements under WAC 
182-512-0050. 


(b) The person does not have a penalty period of ineligi- 


bility for the transfer of an asset as under WAC 182-513- 
1363; and 


(c) The person does not own a home with equity in 
excess of the requirements under WAC 182-513-1350. 

(2) A person eligible under this section does not pay 
toward the cost of care, but must pay room and board if living 
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in an alternate living facility (ALF) under WAC 182-513- 
1100. 

(3) A person eligible under this section who lives in a 
department-contracted ALF described under WAC 182-513- 
1100: 

(a) Keeps a personal needs allowance (PNA) of $62.79; 
and 

(b) Pays towards room and board up to the room and 
board standard with remaining income. The room and board 
standard is the federal benefit rate (FBR) minus $62.79. 

(4) A person who is eligible under the HWD program 
must pay the HWD premium under WAC 182-511-1250, in 
addition to room and board if residing in an ALF. 

(5) A person who is eligible for the aged, blind, disabled 
(ABD) cash assistance program under WAC 388-400-0060 
does not pay participation toward the cost of care and keeps 
the following: 

(a) The cash grant amount authorized under WAC 388- 
478-0033 if living at home; 


(b) A PNA of $38.84, but must pay towards room and 


board with the remaining income and ABD cash grant for the 
cost of room and board up to the room and board standard if 


living in an adult family home (AFH). The room and board 
standard is the federal benefit rate (FBR) minus $62.79; or 

(c) The cash grant of $38.84 authorized under WAC 388- 
478-0006 when living in an assisted living or DDA group 
home. 

(6) Current resource, income, PNA and room and board 
standards are found at http://www.hca.wa.gov/free-or-low- 
cost-health-care/program-administration/program-standard- 
income-and-resources. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1513 ((Hew-dees-the-department 
i ine itt f ially-clisiblefox DDD-wai 
; Jieal ify lisiblet lieaid 


aaderrentecerienty needy precean (C8 Histed aA Ae 
388-515-15424?)) Home and community based (HCB) 
waiver services authorized by the developmental disabili- 


SSI-related_ institutional rules. ((H-yeu-are-not-eligible for 
medicaid undera categorically needy_prosram (CN Histedin 
WAC 388-315-152); we mast determine your eligibility 


prosram-The rules explains how 
sted +n - WAC 388-515-1514 Fo-qualfyyoumust meet 


both the reseurce-and income requirements. 

(4 Reseuree—tmits—aredeseribed in WAC 388-5 13- 
4350-H yeu -have resources which -are-hicher than the stan- 
dard allowed we may beable to reduce resources by-your 
unpaid medical expenses deseribed in WAE 388-513-1350. 

@2)-Yeou-are not _subject te—a_transferof asset_penalty 


ments-deseribedin WAC 388-513-1350. 
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in WAC 388-515-1325, 388-513-1330 and 388-513-1340 to 


| : able i i lusiens. 
(4) Referto WAC 388-513-1315 for rulesrsedto-deter- 
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manvals/eaz/sections/Longe FermCare/LFCstandardspra- 
shik 


GH additiente-payine roomand-board-youmayatse 
haveto-paytoward the-cest of personal care—This is-ealed 
your participation _Ineeme that remains-_after the PNA and 
anyreentand beard deduction _deseribed in - 2) above_is 


(S}-Current ineome-and-resourees standards are located 
at-https Aww dshsawa-govs 


FermCare/LFCstandardspna-shtmb)) (1) If a person is not 
eligible for a categorically needy (CN) program under WAC 


182-515-1512, the agency determines eligibility for home 
and community based (HCB) waiver services authorized by 


the developmental disabilities administration (DDA) using 
institutional medicaid rules. This section explains how a per- 
son may qualify using institutional rules. 

(2) A person must meet: 

(a) General eligibility requirements under WAC 182- 
513-1315 and 182-515-1511; 

(b) Resource requirements under WAC 182-513-1350; 
and 

(c) Have available income at or below the special income 
level (SIL) defined under WAC 182-513-1100. 

(3) The agency determines available income and income 
exclusions according to WAC 182-513-1325, 182-513-1330, 
and 182-513-1340. 

(4) A person eligible under this section is responsible to 
pay income toward the cost of care and room and board, as 
described under WAC 182-515-1514. 

(5) Current resource, income standards are found at 


http://www.hca.wa.gov/free-or-low-cost-health-care/ 
program-administration/program-standard-income-and- 


resources. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1514 ((Hew-dees+the-departarent 
i inet hof ; I i 
i Emy DDPwai sees ft lisible-£ 


mediesidunnders+entecoriealy peed prec Eeh 
listen WA€388-515-1451244)7)) Home and community 


based (HCB) services authorized by the developmental 
disabilities administration (DDA)—Client financial 
responsibility. ((H-yex-are net elsible for medicaid undera 
categorically needy_prosram (CN) Hsted in WAE 388-515— 


JF you-are-an-SStreeted-liont-iving-2t-home-s 
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eee Geeta Pee 
sonal needs-alowanee (PNA) 


Qf yeu-are-an-SSHrelated-chent and-yeutive inant 


fa} Keep-a-_persenal needs-alewanee-PNA) from-your 
gress nonexchided income ffeetive January +t 2009 the 
PNA issi loll | : ar 

(b) Pay_for-yourreentand beard aptethe ADSA +eem 
and beard rate-deseribed in _http-/barardshsava-eevs 


fa}-f-yeu—are—werkins,ve-allew—_an_earnedineome 
deduction-of the first sixtyfive-_deHars-_phis_one-halt of the 
os 4 l 


{(b)}Guardianshipfeesandadministrativeceostsneluding 
any attorney fees pait- bythe guardian oni asaHowed-by 


{e} Current or back-ehild-support-garnished-orwithheld 
from-yeurineome-according te-a-child support order in the 
month of the garnishmentifitis for the eurrentinenth Hf we 
allew_this-as-deduction_from your income weavill net count 
itas-your child's income when determining the family atteea- 
trenameount: 

(d) Amonth hy maintenance -needs_alewaneefor-your 
community _ spouse nette- exceed thatin WAC 388-S 13-1386 
G)(b}anless-a-_ereater- amount is-aHecated_as-_deseribedin 
i Pehi von_Thi Á 


i 


4) Consists ofa combined total of both: 
(A) One hundred fifty percent of the two-person federal 
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(a) A single person who lives at home (as defined in 
WAC 388-106-0010) keeps a personal needs allowance 
(PNA) of up to the special income level (SIL) defined under 
WAC 182-513-1100. 

(b) A single person who lives at home on the roads to 
community living program authorized by DDA keeps a PNA 
up to the SIL but must pay any remaining available income 
toward cost of care after allowable deductions described in 
subsection (4) of this section. 

(c) A married person who lives with the person's spouse 
at home (as defined in WAC 388-106-0010) keeps a PNA of 
up to the SIL but must pay any remaining available income 
toward cost of care after allowable deductions under subsec- 
tion (4) of this section. 

(d) A married couple living at home where each person 
receives HCB waiver services, one authorized by DDA and 
the other authorized by home and community services (HCS) 
is allowed the following: 

(i) The person authorized by DDA keeps a PNA of up to 
the SIL but must pay any remaining available income toward 
the person's cost of care after allowable deductions in subsec- 
tion (4) of this section; and 

Gi) The person authorized by HCS pays toward the cost 
of care under WAC 182-515-1507 or 182-515-1509. 

(3) The agency determines how much a person must pay 
toward the cost of care for HCB wavier services authorized 
by DDA and room and board when the person is living in a 
department-contracted ALF defined under WAC 182-513- 
1100. A person: 

(a) Keeps a PNA of $62.79: 

(b) Pays room and board up to the room and board stan- 
dard. The room and board standard is the federal benefit rate 
(FBR) minus $62.79; and 

(c) Pays the remainder of available income toward the 
cost of care after allowable deductions under subsection (4) 
of this section. 

(4) If income remains after the PNA and room and board 
liability under subsection (2) or (3) of this section, the 
remaining available income must be paid toward the cost of 
care after it is reduced by allowable deductions in the follow- 
ing order: 

(a) An earned income deduction of the first $65, plus 
one-half of the remaining earned income; 

(b) Guardianship fees and administrative costs including 
any attorney fees paid by the guardian only as allowed under 


A person eligible for home and comunity based (HCB) 


WAC 182-513-1505 through 182-513-1525; 


waiver services authorized by the developmental disabilities 
administration (DDA) under WAC 182-515-1513 must pay 


(c) Current or back child support garnished or withheld 
from the person's income according to a child support order 


toward the cost of care and room and board under this sec- 


in the month of the garnishment if it is for the current month. 


tion. 


If the agency allows this as a deduction from income, the 
agency does not count it as the child's income when determin- 


(a) Post-eligibility treatment_of income, participation, 
and participate are all terms that refer to a person's responsi- 


ing the family allocation amount in WAC 182-513-1385; 


bility towards cost of care. 
(b) Room and board is a term that refers to_a person's 


(d) A monthly maintenance-needs allowance for the 
community spouse under WAC 182-513-1385. If the com- 


responsibility toward food and shelter in an alternate living 
facility (ALF). 


(2) The agency determines how much a person must pay 
toward the cost of care for home and community based 
(HCB) waiver services authorized by the DDA when the per- 


munity spouse is on long-term care services, the allocation is 
limited to an amount that brings the person's income to the 
person's PNA; 

(e) A monthly maintenance-needs allowance for each 
dependent of the institutionalized person, or the person's 


son is living at home, as follows: 
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(f) Incurred medical expenses which have not been used 
to reduce excess resources. Allowable medical expenses are 
under WAC 182-513-1350. 

(5) The total of the following deductions cannot exceed 
the SIL defined under WAC 182-513-1100: 

(a) The PNA described in subsection (2) or (3) of this 
section, including room and board; 

(b) The earned income deduction in subsection (4)(a) of 
this section; and 

(c) The guardianship fees and administrative costs in 
subsection (4)(b) of this section. 

(6) A person may have to pay third-party resources 
defined under WAC 182-513-1100 in addition to the room 
and board and participation. 

(7) A person must pay the person's provider the sum of 
the room and board amount, the cost of care after all allow- 
able deductions, and any third-party resources defined under 
WAC 182-513-1100. 

(8) A person on HCB waiver services does not pay more 
than the state rate for cost of care. 

(9) When a person lives in multiple living arrangements 
in a month, the agency allows the highest PNA available 
based on all the living arrangements and services the person 
has received in a month. 

(10) Standards described in this section are found at 
http://www.hca.wa.gov/free-or-low-cost-health-care/ 
program-administration/program-standard-income-and- 
resources. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 182-515-1500 Payment standard for persons in cer- 
tain group living facilities. 


WSR 16-24-090 
PROPOSED RULES 
SUPERINTENDENT OF 
PUBLIC INSTRUCTION 
[Filed December 7, 2016, 9:51 a.m.] 


Original Notice. 

Preproposal statement of inquiry was filed as WSR 16- 
21-104. 

Title of Rule and Other Identifying Information: Chapter 
392-160 WAC, Special service program—Transitional bilin- 
gual. 

Hearing Location(s): Office of Superintendent of Public 
Instruction (OSPI), 600 South Washington Street, Olympia, 
WA 98501, on January 11, 2017, at 10:00 a.m. 

Date of Intended Adoption: January 13, 2017. 

Submit Written Comments to: Jenny Choi, OSPI, P.O. 
Box 47200, Olympia, WA 98504-7200, e-mail jenny.choi@ 
k12.wa.us, fax (360) 664-0256, by January 11, 2017. 

Assistance for Persons with Disabilities: Contact Kristin 
Murphy by January 4, 2017, TTY (360) 664-3631 or (360) 
725-6133. 


Proposed [ 102 ] 


Washington State Register, Issue 16-24 


Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The purpose of 
these proposed rules is to adopt the recommendations of the 
transitional bilingual instructional program (TBIP) account- 
ability task force, authorized in ESSB 6002, section 501(y) 
(2015), and of the OSPI bilingual education advisory com- 
mittee. Among other things, the proposed rules clarify that 
school districts must communicate with parents of students in 
the bilingual program in a language the parent can under- 
stand; they eliminate the requirement that districts must 
determine if the disability of a student with an individualized 
education program is the determinant factor in the student's 
English language deficiency; and they provide that all stu- 
dents identified as being eligible for TBIP and any other cat- 
egorical program must enter and exit TBIP through the state 
standardized entrance and exit procedures used for all 
English language learners. 

Reasons Supporting Proposal: The task force and advi- 
sory committee recommended the proposed changes in chap- 
ter 392-160 WAC to align state policies with federal law. 

Statutory Authority for Adoption: RCW 28A.180.060. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Agency Personnel Responsible for Drafting: 
Jenny Choi, OSPI, 600 South Washington Street, Olympia, 
WA, (360) 725-4477; Implementation and Enforcement: 
Mea Moore, OSPI, 600 South Washington Street, Olympia, 
WA, (360) 725-6147. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. Not applicable, no small 
business impact, no school district fiscal impact. 

A cost-benefit analysis is not required under RCW 
34.05.328. OSPI is not subject to RCW 34.05.328 per subsec- 
tion (5)(a)(i). Additionally, this rule is not a significant legis- 
lative rule per subsection (5)(c)(iii). 


December 2, 2016 
Randy Dorn 

State Superintendent 
of Public Instruction 


AMENDATORY SECTION (Amending WSR 08-19-039, 
filed 9/10/08, effective 10/11/08) 


WAC 392-160-010 School district board of directors 
duties. Consistent with the provisions of this chapter, every 
school district board of directors: 

(1) Shall make available to each eligible student a transi- 
tional bilingual instructional program or, if the use of two 
languages is not practicable as provided in WAC 392-160- 
040, an alternative instructional program; 

(2) Shall communicate((wheneverfeasible;)) with par- 
ents of students in the bilingual program, or alternative 
instruction program in a language they can understand; and 

(3) Shall provide effective professional development 
training of sufficient duration and depth for administrators, 
teachers, counselors, and other staff on bilingual program 
models, and/or district's alternative instructional program, 
appropriate use of instructional strategies and assessment 
results, and curriculum and instructional materials for use 
with culturally and linguistically diverse students. 
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AMENDATORY SECTION (Amending WSR 08-09-071, 
filed 4/16/08, effective 5/17/08) 


WAC 392-160- 045 Students with disabilities((— 

)). G) 

Students identified as being eligible for both the state transi- 

tional bilingual instructional program (TBIP) and special 

education program will participate in the TBIP to the same 

degree and consideration given to every other child in the 

TBIP. 

(2) (Fhe -distret4n-_consultation with the students TEP 

whetherthe-child's-_disabiity isthe 

determinant factor forthe child's Enghshtanguage skit def 
ciency- 


' 


GB) is determined that the-chid's_disabHity isthe 
he child shal be eligible for the TRIP. 


' 


(44 #+-is- determined that the child's _ disability is net the 
determinant factor for the English language ski deficiency, 


GIP coanot be determined hribe oenelne ehild’s 
disability isthe determinant facterforthe child's Enghshtan- 
guage skill deficieney, the chid shall be elsible for FBI 
and the-special education prosram The child's _distret in 


then the-child shall not ae 

©) A child who is participating in both the TBIP and 
the special education program under this chapter shall be sub- 
ject to all conditions of participation ((previdedinthis)) in 
the TBIP chapter. 

(3) All students identified as being eligible for the TBIP 
and any other categorical program will enter and exit TBIP 
through the standardized entrance and exit procedures used 
for all English learners described in WAC 392-160-015 and 
392-160-035. 


WSR 16-24-092 
PROPOSED RULES 
DEPARTMENT OF AGRICULTURE 
[Filed December 7, 2016, 10:47 a.m.] 


Original Notice. 

Preproposal statement of inquiry was filed as WSR 16- 
20-108. 

Title of Rule and Other Identifying Information: Chapter 
16-233 WAC, Worker protection standard, the department is 
proposing to adopt the revised federal worker protection stan- 
dard specified in 40 C.F.R. §170 (Worker Protection Stan- 
dard). 

Hearing Location(s): Washington Department of Agri- 
culture, 222 North Havana, Conference Room 202, Spokane, 
WA 99202, on January 10, 2017, at 1:00 p.m.; at the Wash- 
ington Department of Agriculture, 21 North First Avenue, 
Conference Room 238, Yakima, WA 98902, on January 11, 
2017, at 11:00 a.m.; and at the Washington Department of 
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Transportation, 4100 Cedardale Road, Main Conference 
Room, Mt. Vernon, WA 98274, on January 13, 2017, at 
11:00 a.m. 

Date of Intended Adoption: January 27, 2017. 


Submit Written Comments to: Henri Gonzales, Rules 
Coordinator, P.O. Box 42560, Olympia, WA 98504-2560, e- 
mail wsdarulescomments@agr.wa.gov, fax (360) 902-2094, 
by January 13, 2017. 

Assistance for Persons with Disabilities: Contact agency 
receptionist by January 4, 2017, TTY (800) 833-6388 or 711. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: On November 2, 
2015, the U.S. Environmental Protection Agency (EPA) 
updated their Worker Protection Standard (WPS) (40 C.F.R. 
§170). This regulation specifies workplace practices 
designed to reduce or eliminate exposure to pesticides and 
establishes procedures for responding to exposure-related 
emergencies. This regulation is intended to reduce the risks 
of illness or injury to workers and handlers resulting from 
occupational exposures to pesticides used in the production 
of agricultural plants on agricultural establishments. Most of 
the new federal regulation goes into effect January 2017; 
with four provisions going into effect January 2018. Some of 
the revisions to the new regulation include provisions regard- 
ing: Training, posting and recordkeeping of safety data 
sheets, notification of treated areas for restricted-entry inter- 
vals, minimum age for handlers and early-entry workers, 
application exclusion zones, display of basic pesticide safety 
information, personal protective equipment, emergency eye 
flushing, and information to be provided to medical person- 
nel treating victims. 

On March 31, 2016, the department requested equiva- 
lency from EPA in an area of WPS regarding decontamina- 
tion water for handlers and early-entry workers. WAC 16- 
233-150(4) and 16-233-250(6) currently requires employers 
to provide at least ten gallons of water for one employee 
(handlers or early-entry workers) and twenty gallons of water 
for two or more employees (handlers or early-entry workers) 
at sites that do not have running water. The revised federal 
WPS requires employers to provide at least three gallons of 
water for each early-entry worker and handler. EPA approved 
the department's request for equivalency on October 27, 
2016. 


Reasons Supporting Proposal: RCW 17.21.440 (2)(b) 
requires the department to adopt rules for safety and health 
standards that are at-least-as-effective-as the federal stan- 
dard. Revising chapter 16-233 WAC to adopt the new federal 
WPS is necessary to remain uniform with current federal reg- 
ulations. Although, agricultural employers are still required 
to follow the new federal regulation whether we adopt it or 
not because it is incorporated onto pesticide labeling through 
reference. Both state and federal regulations prohibit the use 
of a product inconsistent with its labeling. 

Statutory Authority for Adoption: RCW 15.58.040, 
17.21.030, and chapter 34.05 RCW. 

Statute Being Implemented: Chapters 15.58 and 17.21 
RCW. 


Rule is necessary because of federal law, 40 C.F.R. 
§170. 
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Name of Proponent: Washington state department of 
agriculture, governmental. 

Name of Agency Personnel Responsible for Drafting 
and Implementation: Joel Kangiser, 1111 Washington Street 
S.E., Olympia, WA 98504-2560, (360) 902-2013; and 
Enforcement: Alberto Isiordia, 1111 Washington Street S.E., 
Olympia, WA 98504-2560, (360) 902-2036. 

No small business economic impact statement has been 
prepared under chapter 19.85 RCW. This rule amendment is 
adopting the updated federal WPS specified in 40 C.F.R. 
§170. Per RCW 19.85.061 an agency is not required to com- 
plete a small business economic impact statement when 
adopting any rule solely for the purpose of conformity or 
compliance, or both, with federal statute or regulations. 

A cost-benefit analysis is not required under RCW 
34.05.328. The Washington state department of agriculture is 
not a listed agency under RCW 34.05.328 (5)(a)(i). 


December 7, 2016 
Brent L. Barnes 
Assistant Director 


AMENDATORY SECTION (Amending WSR 09-15-139, 
filed 7/21/09, effective 8/21/09) 


WAC 16-233-001 Federal worker protection stan- 
dards—Washington state department of labor and indus- 
tries. This chapter contains the federal Environmental Pro- 
tection Agency (EPA) worker protection standards as listed 
in 40 C.F.R., Part 170. Revisions to the federal language have 
been incorporated into this chapter in order to be consistent 
with other requirements of Washington state law. These rules 
are adopted in conjunction with rules adopted by the Wash- 
ington state department of labor and industries in chapter 
296-307 WAC, Part I. 


NEW SECTION 


WAC 16-233-006 Scope and purpose—40 C.F.R., § 
170.301. This regulation is primarily intended to reduce the 
risks of illness or injury to workers and handlers resulting 
from occupational exposures to pesticides used in the produc- 
tion of agricultural plants on agricultural establishments. It 
requires agricultural employers and commercial pesticide 
handler employers to provide specific information and pro- 
tections to workers, handlers and other persons when pesti- 
cides are used on agricultural establishments in the produc- 
tion of agricultural plants. It also requires handlers to wear 
the labeling-specified clothing and personal protective equip- 
ment when performing handler activities, and to take mea- 
sures to protect workers and other persons during pesticide 
applications. 


NEW SECTION 


WAC 16-233-011 Applicability—40 C.F.R., § 
170.303. (1) This regulation applies whenever a pesticide 
product bearing a label requiring compliance with this chap- 
ter is used in the production of agricultural plants on an agri- 
cultural establishment, except as provided in subsections (2) 
and (3) of this section. 
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(2) This regulation does not apply when a pesticide prod- 
uct bearing a label requiring compliance with this chapter is 
used on an agricultural establishment in any of the following 
circumstances: 

(a) As part of government-sponsored public pest control 
programs over which the owner, agricultural employer and 
handler employer have no control, such as mosquito abate- 
ment and Mediterranean fruit fly eradication programs. 

(b) On plants other than agricultural plants, which may 
include plants in home fruit and vegetable gardens and home 
greenhouses, and permanent plantings for ornamental pur- 
poses, such as plants that are in ornamental gardens, parks, 
public or private landscaping, lawns or other grounds that are 
intended only for aesthetic purposes or climatic modification. 

(c) For control of vertebrate pests, unless directly related 
to the production of an agricultural plant. 

(d) As attractants or repellents in traps. 

(e) On the harvested portions of agricultural plants or on 
harvested timber. 

(£) For research uses of unregistered pesticides. 

(g) On pasture and rangeland where the forage will not 
be harvested for hay. 

(h) In a manner not directly related to the production of 
agricultural plants including, but not limited to, structural 
pest control and control of vegetation in noncrop areas. 

(3) Where a pesticide product's labeling-specific direc- 
tions for use or other labeling requirements are inconsistent 
with requirements of this chapter, users must comply with the 
pesticide product labeling, except as provided for in WAC 
16-233-301, 16-233-306, and 16-233-316. 


NEW SECTION 


WAC 16-233-016 Definitions—40 C.F.R., § 170.305. 
Terms used in this chapter have the same meanings they have 
in the Federal Insecticide, Fungicide, and Rodenticide Act, as 
amended. In addition, the following terms, when used in this 
chapter, shall have the following meanings: 

(1) "Agricultural employer" means any person who is an 
owner of, or is responsible for the management or condition 
of, an agricultural establishment, and who employs any 
worker or handler. 

(2) "Agricultural establishment" means any farm, forest 
operation, or nursery engaged in the outdoor or enclosed 
space production of agricultural plants. An establishment that 
is not primarily agricultural is an agricultural establishment if 
it produces agricultural plants for transplant or use (in part or 
their entirety) in another location instead of purchasing the 
agricultural plants. 

(3) "Agricultural plant" means any plant, or part thereof, 
grown, maintained, or otherwise produced for commercial 
purposes, including growing, maintaining or otherwise pro- 
ducing plants for sale or trade, for research or experimental 
purposes, or for use in part or their entirety in another loca- 
tion. Agricultural plant includes, but is not limited to, grains; 
fruits and vegetables; wood fiber or timber products; flower- 
ing and foliage plants and trees; seedlings and transplants; 
and turf grass produced for sod. Agricultural plant does not 
include pasture or rangeland used for grazing. 
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(4) "Application exclusion zone" means the area sur- 
rounding the application equipment that must be free of all 
persons other than appropriately trained and equipped han- 
dlers during pesticide applications. 

(5) "Chemigation" means the application of pesticides 
through irrigation systems. 

(6) "Closed system" means an engineering control used 
to protect handlers from pesticide exposure hazards when 
mixing and loading pesticides. 

(7) "Commercial pesticide handler employer" means any 
person, other than an agricultural employer, who employs 
any handler to perform handler activities on an agricultural 
establishment. A labor contractor who does not provide pes- 
ticide application services or supervise the performance of 
handler activities, but merely employs laborers who perform 
handler activities at the direction of an agricultural or handler 
employer, is not a commercial pesticide handler employer. 

(8) "Commercial pesticide handling establishment" 
means any enterprise, other than an agricultural establish- 
ment, that provides pesticide handler or crop advising ser- 
vices to agricultural establishments. 

(9) "Crop advisor" means any person who is assessing 
pest numbers, damage, pesticide distribution, or the status or 
requirements of agricultural plants and who holds a current 
Washington state department of agriculture commercial con- 
sultant license in the agricultural areas in which they are 
advising. 

(10) "Designated representative" means any persons des- 
ignated in writing by a worker or handler to exercise a right 
of access on behalf of the worker or handler to request and 
obtain a copy of the pesticide application and hazard infor- 
mation required by WAC 16-233-021(8) in accordance with 
WAC 16-233-026(2) (effective prior to January 1, 2018) or 
WAC 16-233-027(2) (effective after January 1, 2018). 

(11) "Early entry" means entry by a worker into a treated 
area on the agricultural establishment after a pesticide appli- 
cation is complete, but before any restricted-entry interval for 
the pesticide has expired. 

(12) "Employ" means to obtain, directly or through a 
labor contractor, the services of a person in exchange for a 
salary or wages, including piece-rate wages, without regard 
to who may pay or who may receive the salary or wages. It 
includes obtaining the services of a self-employed person, an 
independent contractor, or a person compensated by a third 
party, except that it does not include an agricultural employer 
obtaining the services of a handler through a commercial pes- 
ticide handler employer or a commercial pesticide handling 
establishment. 

(13) "Enclosed cab" means a cab with a nonporous bar- 
rier that totally surrounds the occupant(s) of the cab and pre- 
vents dermal contact with pesticides that are being applied 
outside of the cab. 

(14) "Enclosed space production" means production of 
an agricultural plant indoors or in a structure or space that is 
covered in whole or in part by any nonporous covering and 
that is large enough to permit a person to enter. 

(15) "Fumigant" means any pesticide product that is a 
vapor or gas, or forms a vapor or gas upon application, and 
whose pesticidal action is achieved through the gaseous or 
vapor state. 
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(16) "Hand labor" means any agricultural activity per- 
formed by hand or with hand tools that causes a worker to 
have substantial contact with plants, plant parts, or soil and 
other surfaces that may contain pesticide residues, except that 
hand labor does not include operating, moving, or repairing 
irrigation or watering equipment or performing crop advisor 
tasks. 

(17) "Handler" means any person, including a self- 
employed person, who is employed by an agricultural 
employer or commercial pesticide handler employer and per- 
forms any of the following activities: 

(a) Mixing, loading, or applying pesticides. 

(b) Disposing of pesticides. 

(c) Handling opened containers of pesticides, emptying, 
triple-rinsing, or cleaning pesticide containers according to 
pesticide product labeling instructions, or disposing of pesti- 
cide containers that have not been cleaned. The term does not 
include any person who is only handling unopened pesticide 
containers or pesticide containers that have been emptied or 
cleaned according to pesticide product labeling instructions. 

(d) Acting as a flagger. 

(e) Cleaning, adjusting, handling, or repairing the parts 
of mixing, loading, or application equipment that may con- 
tain pesticide residues. 

(£ Assisting with the application of pesticides. 

(g) Entering an enclosed space after the application of a 
pesticide and before the inhalation exposure level listed in the 
labeling has been reached or one of the ventilation criteria 
established in WAC 16-233-111 (2)(c) or the labeling has 
been met to operate ventilation equipment, monitor air levels, 
or adjust or remove coverings used in fumigation. 

(h) Entering a treated area outdoors after application of 
any soil fumigant during the labeling-specified entry- 
restricted period to adjust or remove coverings used in fumi- 
gation. 

(i) Performing tasks as a crop advisor during any pesti- 
cide application or restricted-entry interval, or before the 
inhalation exposure level listed in the pesticide product label- 
ing has been reached or one of the ventilation criteria estab- 
lished in WAC 16-233-111 (2)(c) or the pesticide product 
labeling has been met. 

(18) "Handler employer" means any person who is self- 
employed as a handler or who employs any handler. 

(19) "Immediate family" is limited to the spouse, par- 
ents, stepparents, foster parents, father-in-law, mother-in- 
law, children, stepchildren, foster children, sons-in-law, 
daughters-in-law, grandparents, grandchildren, brothers, sis- 
ters, brothers-in-law, sisters-in-law, aunts, uncles, nieces, 
nephews, and first cousins. "First cousin" means the child of 
a parent's sibling, i.e., the child of an aunt or uncle. 

(20) "Labor contractor" means a person, other than a 
commercial pesticide handler employer, who employs work- 
ers or handlers to perform tasks on an agricultural establish- 
ment for an agricultural employer or a commercial pesticide 
handler employer. 

(21) "Outdoor production" means production of an agri- 
cultural plant in an outside area that is not enclosed or cov- 
ered in any way that would obstruct the natural air flow. 

(22) "Owner" means any person who has a present pos- 
sessory interest (e.g., fee, leasehold, rental, or other) in an 
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agricultural establishment. A person who has both leased 
such agricultural establishment to another person and granted 
that same person the right and full authority to manage and 
govern the use of such agricultural establishment is not an 
owner for purposes of this chapter. 


(23) "Personal protective equipment" means devices and 
apparel that are worn to protect the body from contact with 
pesticides or pesticide residues including, but not limited to, 
coveralls, chemical-resistant suits, chemical-resistant gloves, 
chemical-resistant footwear, respirators, chemical-resistant 
aprons, chemical-resistant headgear, and protective eyewear. 


(24) "Restricted-entry interval" means the time after the 
end of a pesticide application during which entry into the 
treated area is restricted. 


(25) "Safety data sheet" has the same meaning as the 
definition in 29 C.F.R. Sec. 1910.1200(c). 


(26) "Treated area" means any area to which a pesticide 
is being directed or has been directed. 


(27) "Use," as in "to use a pesticide" means any of the 
following: 


(a) Pre-application activities including, but not limited 
to: 

(i) Arranging for the application of the pesticide. 

(ii) Mixing and loading the pesticide. 

(iii) Making necessary preparations for the application of 
the pesticide, including responsibilities related to worker 
notification, training of workers or handlers, providing 
decontamination supplies, providing pesticide safety infor- 
mation and pesticide application and hazard information, use 
and care of personal protective equipment, providing emer- 
gency assistance, and heat stress management. 


(b) Application of the pesticide. 


(c) Post-application activities intended to reduce the 
risks of illness and injury resulting from handlers' and work- 
ers' occupational exposures to pesticide residues during and 
after the restricted-entry interval, including responsibilities 
related to worker notification, training of workers or early- 
entry workers, providing decontamination supplies, provid- 
ing pesticide safety information and pesticide application and 
hazard information, use and care of personal protective 
equipment, providing emergency assistance, and heat stress 
management. 


(d) Other pesticide-related activities including, but not 
limited to, transporting or storing pesticides that have been 
opened, cleaning equipment, and disposing of excess pesti- 
cides, spray mix, equipment wash waters, pesticide contain- 
ers, and other pesticide-containing materials. 


(28) "Worker" means any person, including a self- 
employed person, who is employed and performs activities 
directly relating to the production of agricultural plants on an 
agricultural establishment. 


(29) "Worker housing area" means any place or area of 
land on or near an agricultural establishment where housing 
or space for housing is provided for workers or handlers by 
an agricultural employer, owner, labor contractor, or any 
other person responsible for the recruitment or employment 
of agricultural workers. 
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NEW SECTION 


WAC 16-233-021 Agricultural employer duties—40 
C.F.R., § 170.309. Agricultural employers must: 

(1) Ensure that any pesticide is used in a manner consis- 
tent with the pesticide product labeling, including the require- 
ments of this chapter, when applied on the agricultural estab- 
lishment. 

(2) Ensure that each worker and handler subject to this 
chapter receives the protections required by this chapter. 

(3) Ensure that any handler and any early entry worker is 
at least eighteen years old. 

(4) Provide to each person, including labor contractors, 
who supervises any workers or handlers information and 
directions sufficient to ensure that each worker and handler 
receives the protections required by this chapter. Such infor- 
mation and directions must specify the tasks for which the 
supervisor is responsible in order to comply with the provi- 
sions of this chapter. 

(5) Require each person, including labor contractors, 
who supervises any workers or handlers to provide sufficient 
information and directions to each worker and handler to 
ensure that they can comply with the provisions of this chap- 
ter. 

(6) Provide emergency assistance in accordance with 
this subsection. If there is reason to believe that a worker or 
handler has experienced a potential pesticide exposure during 
his or her employment on the agricultural establishment or 
shows symptoms similar to those associated with acute expo- 
sure to pesticides during or within seventy-two hours after his 
or her employment on the agricultural establishment, and 
needs emergency medical treatment, the agricultural 
employer must do all of the following promptly after learning 
of the possible poisoning or injury: 

(a) Make available to that person transportation from the 
agricultural establishment, including any worker housing 
area on the establishment, to an operating medical care facil- 
ity capable of providing emergency medical treatment to a 
person exposed to pesticides. 

(b) Provide all of the following information to the treat- 
ing medical personnel: 

(i) Copies of the applicable safety data sheet(s) and the 
product name(s), EPA registration number(s) and active 
ingredient(s) for each pesticide product to which the person 
may have been exposed. 

(ii) The circumstances of application or use of the pesti- 
cide on the agricultural establishment. 

(iii) The circumstances that could have resulted in expo- 
sure to the pesticide. 

(7) Ensure that workers or other persons employed by 
the agricultural establishment do not clean, repair, or adjust 
pesticide application equipment, unless trained as a handler 
under WAC 16-233-201. Before allowing any person not 
directly employed by the agricultural establishment to clean, 
repair, or adjust equipment that has been used to mix, load, 
transfer, or apply pesticides, the agricultural employer must 
provide all of the following information to such person: 

(a) Pesticide application equipment may be contami- 
nated with pesticides. 

(b) The potentially harmful effects of exposure to pesti- 
cides. 
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(c) Procedures for handling pesticide application equip- 
ment and for limiting exposure to pesticide residues. 

(d) Personal hygiene practices and decontamination pro- 
cedures for preventing pesticide exposures and removing 
pesticide residues. 

(8) Display, maintain, and provide access to pesticide 
safety information and pesticide application and hazard infor- 
mation in accordance with WAC 16-233-026 (effective prior 
to January 1, 2018) or WAC 16-233-027 (effective after Jan- 
uary 1, 2018) if workers or handlers are on the establishment 
and within the last thirty days a pesticide product has been 
used or a restricted-entry interval for such pesticide has been 
in effect on the establishment. 

(9) Ensure that before a handler uses any equipment for 
mixing, loading, transferring, or applying pesticides, the han- 
dler is instructed in the safe operation of such equipment. 

(10) Ensure that before each day of use, equipment used 
for mixing, loading, transferring, or applying pesticides is 
inspected for leaks, clogging, and worn or damaged parts, 
and any damaged equipment is repaired or replaced. 

(11) Ensure that whenever handlers employed by a com- 
mercial pesticide handling establishment will be on an agri- 
cultural establishment, the handler employer is provided 
information about, or is aware of, the specific location and 
description of any treated areas on the agricultural establish- 
ment where a restricted-entry interval is in effect that the han- 
dler may be in (or may walk within 1/4 mile of), and any 
restrictions on entering those areas. 

(12) Ensure that workers do not enter any area on the 
agricultural establishment where a pesticide has been applied 
until the applicable pesticide application and hazard informa- 
tion for each pesticide product applied to that area is dis- 
played in accordance with WAC 16-233-026(2) (effective 
prior to January 1, 2018) or WAC 16-233-027(2) (effective 
after January 1, 2018), and until after the restricted-entry 
interval has expired and all treated area warning signs have 
been removed or covered, except for entry permitted by 
WAC 16-233-306. 

(13) Provide any records or other information required 
by this section for inspection and copying upon request by an 
employee of EPA, or any duly authorized representative of 
the Washington state department of agriculture. 


NEW SECTION 


WAC 16-233-026 Display requirements for pesticide 
safety information and pesticide application and hazard 
information effective prior to January 1, 2018—40 
C.F.R., § 170.311. (1) Display of pesticide safety informa- 
tion. Whenever pesticide safety information and pesticide 
application and hazard information are required to be pro- 
vided under WAC 16-233-021(8), pesticide safety informa- 
tion must be displayed in accordance with this subsection. 

(a) General. The pesticide safety information must be 
conveyed in a manner that workers and handlers can under- 
stand. 

(b) The safety information must include all of the follow- 
ing points: 

(i) Help keep pesticides from entering your body. Avoid 
getting on your skin or into your body any pesticides that may 
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be on plants and soil, in irrigation water, or drifting from 
nearby applications. 

(ii) Wash before eating, drinking, using chewing gum or 
tobacco, or using the toilet. 

(iii) Wear work clothing that protects the body from pes- 
ticide residues (long-sleeved shirts, long pants, shoes and 
socks, and a hat or scarf). 

(iv) Wash or shower with soap and water, shampoo hair, 
and put on clean clothes after work. 

(v) Wash work clothes separately from other clothes 
before wearing them again. 

(vi) Wash immediately in the nearest clean water if pes- 
ticides are spilled or sprayed on the body. As soon as possi- 
ble, shower, shampoo, and change into clean clothes. 

(vii) Follow directions about keeping out of treated or 
restricted areas. 

(viii) The name, address, and telephone number of a 
nearby operating medical care facility capable of providing 
emergency medical treatment. This information must be 
clearly identified as emergency medical contact information 
on the display. 

(ix) There are federal rules to protect workers and han- 
dlers, including a requirement for safety training. 

(c) Changes to pesticide safety information. The agricul- 
tural employer must update the pesticide safety information 
display within twenty-four hours of notice of any changes to 
the information required in (b)(viii) of this subsection. 

(d) Location. The pesticide safety information must be 
displayed at each of the following sites on the agricultural 
establishment: 

(i) The site selected pursuant to (b) of this subsection for 
display of pesticide application and hazard information. 

(ii) Anywhere that decontamination supplies must be 
provided on the agricultural establishment pursuant to WAC 
16-233-126, 16-233-221 or 16-233-311, but only when the 
decontamination supplies are located at permanent sites or 
being provided at locations and in quantities to meet the 
requirements for eleven or more workers or handlers. 

(e) Accessibility. When pesticide safety information is 
required to be displayed, workers and handlers must be 
allowed access to the pesticide safety information at all times 
during normal work hours. 

(f) Legibility. The pesticide safety information must 
remain legible at all times when the information is required to 
be displayed. 

(2) Keeping and displaying pesticide application and 
hazard information. Whenever pesticide safety information 
and pesticide application and hazard information is required 
to be provided under WAC 16-233-021(8), pesticide applica- 
tion and hazard information for any pesticides that are used 
on the agricultural establishment must be displayed, retained, 
and made accessible in accordance with this subsection. 

(a) Content. The pesticide application and hazard infor- 
mation must include all of the following information for each 
pesticide product applied: 

(i) A copy of the safety data sheet. 

(ii) The name, EPA registration number, and active 
ingredient(s) of the pesticide product. 

(iii) The crop or site treated and the location and descrip- 
tion of the treated area. 
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(iv) The date(s) and times the application started and 
ended. 

(v) The duration of the applicable labeling-specified 
restricted-entry interval for that application. 

(b) Location. The pesticide application and hazard infor- 
mation must be displayed at a place on the agricultural estab- 
lishment where workers and handlers are likely to pass by or 
congregate and where it can be readily seen and read. 

(c) Accessibility. When the pesticide application and 
hazard information is required to be displayed, workers and 
handlers must be allowed access to the location of the infor- 
mation at all times during normal work hours. 

(d) Legibility. The pesticide application and hazard 
information must remain legible at all times when the infor- 
mation is required to be displayed. 

(e) Timing. The pesticide application and hazard infor- 
mation for each pesticide product applied must be displayed 
no later than twenty-four hours after the end of the applica- 
tion of the pesticide. The pesticide application and hazard 
information must be displayed continuously from the begin- 
ning of the display period until at least thirty days after the 
end of the last applicable restricted-entry interval, or until 
workers or handlers are no longer on the establishment, 
whichever is earlier. 

(f) Record retention. Whenever pesticide safety informa- 
tion and pesticide application and hazard information is 
required to be displayed in accordance with of this subsec- 
tion, the agricultural employer must retain the pesticide appli- 
cation and hazard information described in (a) of this subsec- 
tion on the agricultural establishment for two years after the 
date of expiration of the restricted-entry interval applicable to 
the pesticide application conducted. 

(g) Access to pesticide application and hazard informa- 
tion by a worker or handler. 

(i) If a person is or was employed as a worker or handler 
by an establishment during the period that particular pesticide 
application and hazard information was required to be dis- 
played and retained for two years in accordance with (e) and 
(f) of this subsection, and the person requests a copy of such 
application and/or hazard information, or requests access to 
such application and/or hazard information after it is no lon- 
ger required to be displayed, the agricultural employer must 
provide the worker or handler with a copy of or access to all 
of the requested information within fifteen days of the receipt 
of any such request. The worker or handler may make the 
request orally or in writing. 

(ii) Whenever a record has been previously provided 
without cost to a worker or handler or their designated repre- 
sentative, the agricultural employer may charge reasonable, 
nondiscriminatory administrative costs (i.e., search and copy- 
ing expenses but not including overhead expenses) for a 
request by the worker or handler for additional copies of the 
record. 

(h) Access to pesticide application and hazard informa- 
tion by treating medical personnel. Any treating medical per- 
sonnel, or any person acting under the supervision of treating 
medical personnel, may request, orally or in writing, access 
to or a copy of any information required to be retained for two 
years by (f) of this subsection in order to inform diagnosis or 
treatment of a worker or handler who was employed on the 
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establishment during the period that the information was 
required to be displayed. The agricultural employer must 
promptly provide a copy of or access to all of the requested 
information applicable to the worker's or handler's time of 
employment on the establishment after receipt of the request. 

(i) Access to pesticide application and hazard informa- 
tion by a designated representative. 

(i) Any worker's or handler's designated representative 
may request access to or a copy of any information required 
to be retained for two years in (f) of this subsection on behalf 
of a worker or handler employed on the establishment during 
the period that the information was required to be displayed. 
The agricultural employer must provide access to or a copy of 
the requested information applicable to the worker's or han- 
dler's time of employment on the establishment within fifteen 
days after receiving any such request, provided the request 
meets the requirements specified in subsection (2)(i)(1i) of 
this section. 

(ii) A request by a designated representative for access to 
or a copy of any pesticide application and/or hazard informa- 
tion must be in writing and must contain all of the following: 

(A) The name of the worker or handler being repre- 
sented. 

(B) A description of the specific information being 
requested. The description should include the dates of 
employment of the worker or handler, the date or dates for 
which the records are requested, type of work conducted by 
the worker or handler (e.g., planting, harvesting, applying 
pesticides, mixing or loading pesticides) during the period for 
which the records are requested, and the specific application 
and/or hazard information requested. 

(C) A written statement clearly designating the represen- 
tative to request pesticide application and hazard information 
on the worker's or handler's behalf, bearing the worker's or 
handler's printed name and signature, the date of the designa- 
tion, and the printed name and contact information for the 
designated representative. 

(D) If the worker or handler requests that the pesticide 
application and/or the hazard information be sent, direction 
for where to send the information (e.g., mailing address or e- 
mail address). 

(iii) If the written request from a designated representa- 
tive contains all of the necessary information specified in 
subsection (2)(1)(ii) of this section, the employer must pro- 
vide a copy of or access to all of the requested information 
applicable to the worker's or handler's time of employment on 
the establishment to the designated representative within fif- 
teen days of receiving the request. 

(iv) Whenever a record has been previously provided 
without cost to a worker or handler or their designated repre- 
sentative, the agricultural employer may charge reasonable, 
nondiscriminatory administrative costs (i.e., search and copy- 
ing expenses but not including overhead expenses) for a 
request by the designated representative for additional copies 
of the record. 


NEW SECTION 


WAC 16-233-027 Display requirements for pesticide 
safety information and pesticide application and hazard 
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information effective after January 1, 2018—40 C.F.R., § 
170.311. (1) Display of pesticide safety information. When- 
ever pesticide safety information and pesticide application 
and hazard information are required to be provided under 
WAC 16-233-021(8), pesticide safety information must be 
displayed in accordance with this subsection. 

(a) General. The pesticide safety information must be 
conveyed in a manner that workers and handlers can under- 
stand. 

(b) The pesticide safety information must include all of 
the following points: 

(i) Avoid getting on the skin or into the body any pesti- 
cides that may be on or in plants, soil, irrigation water, trac- 
tors, and other equipment, on used personal protective equip- 
ment, or drifting from nearby applications. 

(ii) Wash before eating, drinking, using chewing gum or 
tobacco, or using the toilet. 

(iii) Wear work clothing that protects the body from pes- 
ticide residues (long-sleeved shirts, long pants, shoes and 
socks, and a hat or scarf). 

(iv) Wash or shower with soap and water, shampoo hair, 
and put on clean clothes after work. 

(v) Wash work clothes separately from other clothes 
before wearing them again. 

(vi) If pesticides are spilled or sprayed on the body use 
decontamination supplies to wash immediately, or rinse off in 
the nearest clean water, including springs, streams, lakes or 
other sources if more readily available than decontamination 
supplies, and as soon as possible, wash or shower with soap 
and water, shampoo hair, and change into clean clothes. 

(vii) Follow directions about keeping out of treated areas 
and application exclusion zones. 

(viii) Instructions to employees to seek medical attention 
as soon as possible if they believe they have been poisoned, 
injured or made ill by pesticides. 

(ix) The name, address, and telephone number of a 
nearby operating medical care facility capable of providing 
emergency medical treatment. This information must be 
clearly identified as emergency medical contact information 
on the display. 

(x) The name, address, and telephone number of the 
Washington state department of agriculture. 

(c) Changes to pesticide safety information. The agricul- 
tural employer must update the pesticide safety information 
display within twenty-four hours of notice of any changes to 
the information required in (b)(ix) of this subsection. 

(d) Location. The pesticide safety information must be 
displayed at each of the following sites on the agricultural 
establishment: 

(i) The site selected pursuant to subsection (2)(b) of this 
section for display of pesticide application and hazard infor- 
mation. 

(ii) Anywhere that decontamination supplies must be 
provided on the agricultural establishment pursuant to WAC 
16-233-126, 16-233-221 or 16-233-311, but only when the 
decontamination supplies are located at permanent sites or 
being provided at locations and in quantities to meet the 
requirements for eleven or more workers or handlers. 

(e) Accessibility. When pesticide safety information is 
required to be displayed, workers and handlers must be 


[ 109 | 


WSR 16-24-092 


allowed access to the pesticide safety information at all times 
during normal work hours. 

(f) Legibility. The pesticide safety information must 
remain legible at all times when the information is required to 
be displayed. 

(2) Keeping and displaying pesticide application and 
hazard information. Whenever pesticide safety information 
and pesticide application and hazard information is required 
to be provided under WAC 16-233-021(8), pesticide applica- 
tion and hazard information for any pesticides that are used 
on the agricultural establishment must be displayed, retained, 
and made accessible in accordance with this subsection. 

(a) Content. The pesticide application and hazard infor- 
mation must include all of the following information for each 
pesticide product applied: 

(i) A copy of the safety data sheet. 

(ii) The name, EPA registration number, and active 
ingredient(s) of the pesticide product. 

(iii) The crop or site treated and the location and descrip- 
tion of the treated area. 

(iv) The date(s) and times the application started and 
ended. 

(v) The duration of the applicable labeling-specified 
restricted-entry interval for that application. 

(b) Location. The pesticide application and hazard infor- 
mation must be displayed at a place on the agricultural estab- 
lishment where workers and handlers are likely to pass by or 
congregate and where it can be readily seen and read. 

(c) Accessibility. When the pesticide application and 
hazard information is required to be displayed, workers and 
handlers must be allowed access to the location of the infor- 
mation at all times during normal work hours. 

(d) Legibility. The pesticide application and hazard 
information must remain legible at all times when the infor- 
mation is required to be displayed. 

(e) Timing. The pesticide application and hazard infor- 
mation for each pesticide product applied must be displayed 
no later than twenty-four hours after the end of the applica- 
tion of the pesticide. The pesticide application and hazard 
information must be displayed continuously from the begin- 
ning of the display period until at least thirty days after the 
end of the last applicable restricted-entry interval, or until 
workers or handlers are no longer on the establishment, 
whichever is earlier. 

(f) Record retention. Whenever pesticide safety informa- 
tion and pesticide application and hazard information is 
required to be displayed in accordance with this subsection, 
the agricultural employer must retain the pesticide applica- 
tion and hazard information described in (a) of this subsec- 
tion on the agricultural establishment for two years after the 
date of expiration of the restricted-entry interval applicable to 
the pesticide application conducted. 

(g) Access to pesticide application and hazard informa- 
tion by a worker or handler. 

(i) If a person is or was employed as a worker or handler 
by an establishment during the period that particular pesticide 
application and hazard information was required to be dis- 
played and retained for two years in accordance with (e) and 
(f) of this subsection, and the person requests a copy of such 
application and/or hazard information, or requests access to 
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such application and/or hazard information after it is no lon- 
ger required to be displayed, the agricultural employer must 
provide the worker or handler with a copy of or access to all 
of the requested information within fifteen days of the receipt 
of any such request. The worker or handler may make the 
request orally or in writing. 

Gi) Whenever a record has been previously provided 
without cost to a worker or handler or their designated repre- 
sentative, the agricultural employer may charge reasonable, 
nondiscriminatory administrative costs (i.e., search and copy- 
ing expenses but not including overhead expenses) for a 
request by the worker or handler for additional copies of the 
record. 

(h) Access to pesticide application and hazard informa- 
tion by treating medical personnel. Any treating medical per- 
sonnel, or any person acting under the supervision of treating 
medical personnel, may request, orally or in writing, access 
to or a copy of any information required to be retained for two 
years in (f) of this subsection in order to inform diagnosis or 
treatment of a worker or handler who was employed on the 
establishment during the period that the information was 
required to be displayed. The agricultural employer must 
promptly provide a copy of or access to all of the requested 
information applicable to the worker's or handler's time of 
employment on the establishment after receipt of the request. 


(i) Access to pesticide application and hazard informa- 
tion by a designated representative. 

(i) Any worker's or handler's designated representative 
may request access to or a copy of any information required 
to be retained for two years in (f) of this subsection on behalf 
of a worker or handler employed on the establishment during 
the period that the information was required to be displayed. 
The agricultural employer must provide access to or a copy of 
the requested information applicable to the worker's or han- 
dler's time of employment on the establishment within fifteen 
days after receiving any such request, provided the request 
meets the requirements specified in subsection (2)(i)(ii) of 
this section. 

(ii) A request by a designated representative for access to 
or a copy of any pesticide application and/or hazard informa- 
tion must be in writing and must contain all of the following: 


(A) The name of the worker or handler being repre- 
sented. 

(B) A description of the specific information being 
requested. The description should include the dates of 
employment of the worker or handler, the date or dates for 
which the records are requested, type of work conducted by 
the worker or handler (e.g., planting, harvesting, applying 
pesticides, mixing or loading pesticides) during the period for 
which the records are requested, and the specific application 
and/or hazard information requested. 

(C) A written statement clearly designating the represen- 
tative to request pesticide application and hazard information 
on the worker's or handler's behalf, bearing the worker's or 
handler's printed name and signature, the date of the designa- 
tion, and the printed name and contact information for the 
designated representative. 

(D) If the worker or handler requests that the pesticide 
application and/or the hazard information be sent, direction 
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for where to send the information (e.g., mailing address or e- 
mail address). 

(iii) If the written request from a designated representa- 
tive contains all of the necessary information specified in 
subsection (2)(1)(ii) of this section, the employer must pro- 
vide a copy of or access to all of the requested information 
applicable to the worker's or handler's time of employment on 
the establishment to the designated representative within fif- 
teen days of receiving the request. 

(iv) Whenever a record has been previously provided 
without cost to a worker or handler or their designated repre- 
sentative, the agricultural employer may charge reasonable, 
nondiscriminatory administrative costs (i.e., search and copy- 
ing expenses but not including overhead expenses) for a 
request by the designated representative for additional copies 
of the record. 


NEW SECTION 


WAC 16-233-031 Commercial pesticide handler 
employer duties—40 C.F.R., § 170.313. Commercial pesti- 
cide handler employers must: 

(1) Ensure that any pesticide is used in a manner consis- 
tent with the pesticide product labeling, including the require- 
ments of this chapter, when applied on an agricultural estab- 
lishment by a handler employed by the commercial pesticide 
handling establishment. 

(2) Ensure each handler employed by the commercial 
pesticide handling establishment and subject to this chapter 
receives the protections required by this chapter. 

(3) Ensure that any handler employed by the commercial 
pesticide handling establishment is at least eighteen years 
old. 

(4) Provide to each person, including labor contractors, 
who supervises any handlers employed by the commercial 
pesticide handling establishment, information and directions 
sufficient to ensure that each handler receives the protections 
required by this chapter. Such information and directions 
must specify the tasks for which the supervisor is responsible 
in order to comply with the provisions of this chapter. 

(5) Require each person, including labor contractors, 
who supervises any handlers employed by the commercial 
pesticide handling establishment, to provide sufficient infor- 
mation and directions to each handler to ensure that the han- 
dler can comply with the provisions of this chapter. 

(6) Ensure that before any handler employed by the com- 
mercial pesticide handling establishment uses any equipment 
for mixing, loading, transferring, or applying pesticides, the 
handler is instructed in the safe operation of such equipment. 

(7) Ensure that, before each day of use, equipment used 
by their employees for mixing, loading, transferring, or 
applying pesticides is inspected for leaks, obstructions, and 
worn or damaged parts, and any damaged equipment is 
repaired or is replaced. 

(8) Ensure that whenever a handler who is employed by 
a commercial pesticide handling establishment will be on an 
agricultural establishment, the handler is provided informa- 
tion about, or is aware of, the specific location and descrip- 
tion of any treated areas where a restricted-entry interval is in 
effect, and the restrictions on entering those areas. 
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(9) Provide the agricultural employer all of the following 
information before the application of any pesticide on an 
agricultural establishment: 

(a) Specific location(s) and description of the area(s) to 
be treated. 

(b) The date(s) and start and estimated end times of 
application. 

(c) Product name, EPA registration number, and active 
ingredient(s). 

(d) The labeling-specified restricted-entry interval appli- 
cable for the application. 

(e) Whether posting, oral notification or both are 
required under WAC 16-233-121. 

(f) Any restrictions or use directions on the pesticide 
product labeling that must be followed for protection of 
workers, handlers, or other persons during or after applica- 
tion. 

(10) If there are any changes to the information provided 
in subsection (9)(a), (d), (e), and (f) of this section or if the 
start time for the application will be earlier than originally 
forecasted or scheduled, ensure that the agricultural employer 
is provided updated information prior to the application. If 
there are any changes to any other information provided pur- 
suant to subsection (9) of this section, the commercial pesti- 
cide handler employer must provide updated information to 
the agricultural employer within two hours after completing 
the application. Changes to the estimated application end 
time of less than one hour need not be reported to the agricul- 
tural employer. 

(11) Provide emergency assistance in accordance with 
this subsection. If there is reason to believe that a handler 
employed by the commercial pesticide handling establish- 
ment has experienced a potential pesticide exposure during 
his or her employment by the commercial pesticide handling 
establishment or shows symptoms similar to those associated 
with acute exposure to pesticides during or within seventy- 
two hours after his or her employment by the commercial 
pesticide handling establishment, and needs emergency med- 
ical treatment, the commercial pesticide handler employer 
must do all of the following promptly after learning of the 
possible poisoning or injury: 

(a) Make available to that person transportation from the 
commercial pesticide handling establishment, or any agricul- 
tural establishment on which that handler may be working on 
behalf of the commercial pesticide handling establishment, to 
an operating medical care facility capable of providing emer- 
gency medical treatment to a person exposed to pesticides. 

(b) Provide all of the following information to the treat- 
ing medical personnel: 

(i) Copies of the applicable safety data sheet(s) and the 
product name(s), EPA registration number(s) and active 
ingredient(s) for each pesticide product to which the person 
may have been exposed. 

(ii) The circumstances of application or use of the pesti- 
cide. 

(iii) The circumstances that could have resulted in expo- 
sure to the pesticide. 

(12) Ensure that persons directly employed by the com- 
mercial pesticide handling establishment do not clean, repair, 
or adjust pesticide application equipment, unless trained as a 
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handler under WAC 16-233-201. Before allowing any person 
not directly employed by the commercial pesticide handling 
establishment to clean, repair, or adjust equipment that has 
been used to mix, load, transfer, or apply pesticides, the com- 
mercial pesticide handler employer must provide all of the 
following information to such persons: 

(a) Notice that the pesticide application equipment may 
be contaminated with pesticides. 

(b) The potentially harmful effects of exposure to pesti- 
cides. 

(c) Procedures for handling pesticide application equip- 
ment and for limiting exposure to pesticide residues. 

(d) Personal hygiene practices and decontamination pro- 
cedures for preventing pesticide exposures and removing 
pesticide residues. 

(13) Provide any records or other information required 
by this chapter for inspection and copying upon request by an 
employee of EPA or any duly authorized representative of 
the Washington state department of agriculture. 


NEW SECTION 


WAC 16-233-036 Prohibited actions—40 C.F.R., § 
170.315. No agricultural employer, commercial pesticide 
handler employer, or other person involved in the use of a 
pesticide to which this chapter applies, shall intimidate, 
threaten, coerce, or discriminate against any worker or han- 
dler for complying with or attempting to comply with this 
chapter, or because the worker or handler provided, caused to 
be provided or is about to provide information to the 
employer or the EPA or any duly authorized representative of 
the Washington state department of agriculture regarding 
conduct that the worker or handler reasonably believes vio- 
lates this chapter, has made a complaint, testified, assisted, or 
participated in any manner in an investigation, proceeding, or 
hearing concerning compliance with this chapter, or has 
objected to, or refused to participate in, any activity, policy, 
practice, or assigned task that the worker or handler reason- 
ably believed to be in violation of this chapter. Any such 
intimidation, threat, coercion, or discrimination violates the 
Federal Insecticide, Fungicide, and Rodenticide Act 
(FIFRA), Section 12 (a)(2)(G), 7 U.S.C. 136] (a)(2)(G). 


NEW SECTION 


WAC 16-233-041 Violations of this chapter—40 
C.F.R., § 170.317. (1) RCW 15.58.150 (2)(c) provides that it 
is unlawful for any person"... to use or cause to be used any 
pesticide contrary to label directions ...." When 40 C.F.R., 
Part 170 is referenced on a label, users must comply with all 
of its requirements, except those that are inconsistent with 
product-specific instructions on the pesticide product label- 
ing, except as provided for in WAC 16-233-301, 16-233-306, 
and 16-233-316. 

(2) A person who has a duty under this chapter, as refer- 
enced on the pesticide product labeling, and who fails to per- 
form that duty, violates RCW 15.58.330 and 17.21.315, 
FIFRA Section 12 (a)(2)(G), and is subject to civil penalties 
under RCW 15.58.335, 15.58.260, and 17.21.315. 

(3) FIFRA Section 14 (b)(4) provides that a person is lia- 
ble for a penalty under FIFRA if another person employed by 


Proposed 


WSR 16-24-092 


or acting for that person violates any provision of FIFRA. 
The term "acting for" includes both employment and contrac- 
tual relationships including, but not limited to, labor contrac- 
tors. 

(4) The requirements of this chapter, including the 
decontamination requirements, must not, for the purposes of 
Title 29 U.S.C. Sec. 653 (b)(1), be deemed to be the exercise 
of statutory authority to prescribe or enforce standards or reg- 
ulations affecting the general sanitary hazards addressed by 
the WISHA Field Sanitation Standard, WAC 296-307-095, 
OSHA Field Sanitation Standard, 29 C.F.R. Sec. 1928.110, 
or other agricultural nonpesticide hazards. 


REQUIREMENTS FOR PROTECTION OF AGRICUL- 
TURAL WORKERS 


NEW SECTION 


WAC 16-233-101 Training requirements for work- 
ers—40 C.F.R., § 170.401. (1) General requirement. Before 
any worker performs any task in a treated area on an agricul- 
tural establishment where within the last thirty days a pesti- 
cide product has been used or a restricted-entry interval for 
such pesticide has been in effect, the agricultural employer 
must ensure that each worker has been trained in accordance 
with this section within the last twelve months, except as pro- 
vided in subsection (2) of this section. 

(2) Exceptions. The following workers need not be 
trained under this section: 

(a) A worker who is currently certified as an applicator 
of restricted use pesticides under chapter 17.21 RCW. 

(b) A worker who has satisfied the handler training 
requirements in WAC 16-233-201. 

(c) A worker who is certified or licensed as a crop advi- 
sor by the Washington state department of agriculture under 
RCW 15.58.230: Provided, That a requirement for such cer- 
tification or licensing is pesticide safety training that includes 
all the topics in WAC 16-233-201 (3)(b) or (c) as applicable 
depending on the date of training. 

(3) Training programs. 

(a) Pesticide safety training must be presented to workers 
either orally from written materials or audio-visually, at a 
location that is reasonably free from distraction and condu- 
cive to training. All training materials must be EPA- 
approved. The training must be presented in a manner that the 
workers can understand, such as through a translator. The 
training must be conducted by a person who meets the worker 
trainer requirements of (d) of this subsection, and who must 
be present during the entire training program and must 
respond to workers' questions. 

(b) The training must include, at a minimum, all of the 
following topics: 

(i) Where and in what form pesticides may be encoun- 
tered during work activities. 

(ii) Hazards of pesticides resulting from toxicity and 
exposure, including acute and chronic effects, delayed 
effects, and sensitization. 

(iii) Routes through which pesticides can enter the body. 

(iv) Signs and symptoms of common types of pesticide 
poisoning. 
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(v) Emergency first aid for pesticide injuries or poison- 
ings. 

(vi) How to obtain emergency medical care. 

(vii) Routine and emergency decontamination proce- 
dures, including emergency eye flushing techniques. 

(viii) Hazards from chemigation and drift. 

(ix) Hazards from pesticide residues on clothing. 

(x) Warnings about taking pesticides or pesticide con- 
tainers home. 

(xi) Requirements of this section designed to reduce the 
risks of illness or injury resulting from workers! occupational 
exposure to pesticides, including application and entry 
restrictions, the design of the warning sign, posting of warn- 
ing signs, oral warnings, the availability of specific informa- 
tion about applications, and the protection against retaliatory 
acts. 

(c) EPA intends to make available to the public training 
materials that may be used to conduct training conforming to 
the requirements of this section. Within one hundred eighty- 
one days after a notice of availability of such training materi- 
als appears in the FEDERAL REGISTER, but no earlier than Jan- 
uary 1, 2018, training programs required under this section 
must include, at a minimum, all of the topics listed in (c)(i) 
through (xxiii) of this subsection instead of the topics listed in 
(b)(i) through (xi) of this subsection. 

(i) The responsibility of agricultural employers to pro- 
vide workers and handlers with information and protections 
designed to reduce work-related pesticide exposures and ill- 
nesses. This includes ensuring workers and handlers have 
been trained on pesticide safety, providing pesticide safety 
and application and hazard information, decontamination 
supplies and emergency medical assistance, and notifying 
workers of restrictions during applications and on entering 
pesticide treated areas. A worker or handler may designate in 
writing a representative to request access to pesticide applica- 
tion and hazard information. 

(ii) How to recognize and understand the meaning of the 
posted warning signs used for notifying workers of restric- 
tions on entering pesticide treated areas on the establishment. 

(iii) How to follow directions and/or signs about keeping 
out of pesticide treated areas subject to a restricted-entry 
interval and application exclusion zones. 

(iv) Where and in what forms pesticides may be encoun- 
tered during work activities, and potential sources of pesti- 
cide exposure on the agricultural establishment. This 
includes exposure to pesticide residues that may be on or in 
plants, soil, tractors, application and chemigation equipment, 
or used personal protective equipment, and that pesticides 
may drift through the air from nearby applications or be in 
irrigation water. 

(v) Potential hazards from toxicity and exposure that 
pesticides present to workers and their families, including 
acute and chronic effects, delayed effects, and sensitization. 

(vi) Routes through which pesticides can enter the body. 

(vii) Signs and symptoms of common types of pesticide 
poisoning. 

(viii) Emergency first aid for pesticide injuries or poison- 
ings. 

(ix) Routine and emergency decontamination proce- 
dures, including emergency eye flushing techniques, and if 
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pesticides are spilled or sprayed on the body to use decontam- 
ination supplies to wash immediately or rinse off in the near- 
est clean water, including springs, streams, lakes or other 
sources if more readily available than decontamination sup- 
plies, and as soon as possible, wash or shower with soap and 
water, shampoo hair, and change into clean clothes. 

(x) How and when to obtain emergency medical care. 

(xi) When working in pesticide treated areas, wear work 
clothing that protects the body from pesticide residues and 
wash hands before eating, drinking, using chewing gum or 
tobacco, or using the toilet. 

(xii) Wash or shower with soap and water, shampoo hair, 
and change into clean clothes as soon as possible after work- 
ing in pesticide treated areas. 

(xiii) Potential hazards from pesticide residues on cloth- 
ing. 

(xiv) Wash work clothes before wearing them again and 
wash them separately from other clothes. 

(xv) Do not take pesticides or pesticide containers used 
at work to your home. 

(xvi) Safety data sheets provide hazard, emergency med- 
ical treatment and other information about the pesticides used 
on the establishment they may come in contact with. The 
responsibility of agricultural employers to do all of the fol- 
lowing: 

(A) Display safety data sheets for all pesticides used on 
the establishment. 

(B) Provide workers and handlers information about the 
location of the safety data sheets on the establishment. 

(C) Provide workers and handlers unimpeded access to 
safety data sheets during normal work hours. 

(xvii) This section prohibits agricultural employers from 
allowing or directing any worker to mix, load or apply pesti- 
cides or assist in the application of pesticides unless the 
worker has been trained as a handler. 

(xviii) The responsibility of agricultural employers to 
provide specific information to workers before directing 
them to perform early-entry activities. Workers must be eigh- 
teen years old to perform early-entry activities. 

(xix) Potential hazards to children and pregnant women 
from pesticide exposure. 

(xx) Keep children and nonworking family members 
away from pesticide treated areas. 

(xxi) After working in pesticide treated areas, remove 
work boots or shoes before entering your home, and remove 
work clothes and wash or shower before physical contact 
with children or family members. 

(xxii) How to report suspected pesticide use violations to 
the Washington state department of agriculture. 

(xxiii) This section prohibits agricultural employers 
from intimidating, threatening, coercing, or discriminating 
against any worker or handler for complying with or attempt- 
ing to comply with the requirements of this chapter, or 
because the worker or handler provided, caused to be pro- 
vided or is about to provide information to the employer, the 
EPA or its agents, or any duly authorized representative of 
the Washington state department of agriculture regarding 
conduct that the employee reasonably believes violates this 
chapter, and/or made a complaint, testified, assisted, or par- 
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ticipated in any manner in an investigation, proceeding, or 
hearing concerning compliance with this chapter. 

(d) The person who conducts the training must meet one 
of the following criteria: 

(i) Be currently designated as a trainer of certified appli- 
cators or pesticide handlers by the Washington state depart- 
ment of agriculture in accordance with chapters 15.58 and 
17.21 RCW; or 

(ii) Have completed a pesticide safety train-the-trainer 
program approved by the Washington state department of 
agriculture in accordance with chapters 15.58 and 17.21 
RCW; or 

(iii) Be currently certified as an applicator of restricted 
use pesticides under chapter 17.21 RCW. 

(4) Recordkeeping. 

(a) For each worker required to be trained under subsec- 
tion (1) of this section, the agricultural employer must main- 
tain on the agricultural establishment, for two years from the 
date of the training, a record documenting each worker's 
training including all of the following: 

(i) The trained worker's printed name and signature. 

(ii) The date of the training. 

(iii) Information identifying which EPA-approved train- 
ing materials were used. 

(iv) The trainer's name and documentation showing that 
the trainer met the requirements of subsection (3)(d) of this 
section at the time of training. 

(v) The agricultural employer's name. 

(b) An agricultural employer who provides, directly or 
indirectly, training required under subsection (1) of this sec- 
tion must provide to the worker upon request a copy of the 
record of the training that contains the information required 
under (a) of this subsection. 


NEW SECTION 


WAC 16-233-106 Establishment-specific informa- 
tion for workers—40 C.F.R., § 170.403. Before any worker 
performs any activity in a treated area on an agricultural 
establishment where within the last thirty days a pesticide 
product has been used, or a restricted-entry interval for such 
pesticide has been in effect, the agricultural employer must 
ensure that the worker has been informed of, in a manner the 
worker can understand, all of the following establishment- 
specific information: 

(1) The location of pesticide safety information required 
in WAC 16-233-026(1) (effective prior to January 1, 2018) or 
WAC 16-233-027(1) (effective after January 1, 2018). 

(2) The location of pesticide application and hazard 
information required in WAC 16-233-026(2) (effective prior 
to January 1, 2018) or WAC 16-233-027(2) (effective after 
January 1, 2018). 

(3) The location of decontamination supplies required in 
WAC 16-233-126. 


NEW SECTION 


WAC 16-233-111 Entry restrictions associated with 
pesticide applications—40 C.F.R., § 170.405. (1) Outdoor 
production pesticide applications. 

(a) The application exclusion zone is defined as follows: 
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(i) The application exclusion zone is the area that 
extends one hundred feet horizontally from the application 
equipment in all directions during application when the pesti- 


(iv) Eleven hours with no ventilation followed by one 
hour of mechanical ventilation. 
(v) Eleven hours with no ventilation followed by two 


cide is applied by any of the following methods: 

(A) Aerially. 

(B) Air blast application. 

(C) As a spray using a spray quality (droplet spectrum) 
of smaller than medium (volume median diameter of less 
than 294 microns). 

(D) As a fumigant, smoke, mist, or fog. 

(ii) The application exclusion zone is the area that 
extends twenty-five feet horizontally from the application 
equipment in all directions during application when the pesti- 
cide is applied not as in (a)(1)(A) through (D) of this subsec- 
tion and is sprayed from a height of greater than twelve 
inches from the planting medium using a spray quality (drop- 
let spectrum) of medium or larger (volume median diameter 
of 294 microns or greater). 

(iii) There is no application exclusion zone when the pes- 
ticide is applied in a manner other than those covered in (a)(i) 
and (ii) of this subsection. 

(b) During any outdoor production pesticide application, 
the agricultural employer must not allow or direct any worker 
or other person, other than an appropriately trained and 
equipped handler involved in the application, to enter or to 
remain in the treated area or an application exclusion zone 
that is within the boundaries of the establishment until the 
application is complete. 

(c) After the application is complete, the area subject to 
the labeling-specified restricted-entry interval and the post- 
application entry restrictions specified in WAC 16-233-116 
is the treated area. 

(2) Enclosed space production pesticide applications. 

(a) During any enclosed space production pesticide 
application described in column 1 of the table under (d) of 
this subsection, the agricultural employer must not allow or 
direct any worker or other person, other than an appropriately 
trained and equipped handler involved in the application, to 
enter or to remain in the area specified in column 2 of the 
table under (d) of this subsection during the application and 
until the time specified in column 3 of the table under (d) of 
this subsection has expired. 

(b) After the time specified in column 3 of the table 
under (d) of this subsection has expired, the area subject to 
the labeling-specified restricted-entry interval and the post- 
application entry restrictions specified in WAC 16-233-116 
is the area specified in column 4 of the table under (d) of this 
subsection. 

(c) When column 3 of the table under (d) of this subsec- 
tion specifies that ventilation criteria must be met, ventilation 
must continue until the air concentration is measured to be 
equal to or less than the inhalation exposure level required by 
the labeling. If no inhalation exposure level is listed on the 
labeling, ventilation must continue until after one of the fol- 
lowing conditions is met: 

(i) Ten air exchanges are completed. 

(ii) Two hours of ventilation using fans or other mechan- 
ical ventilating systems. 

(iii) Four hours of ventilation using vents, windows, or 
other passive ventilation. 
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hours of passive ventilation. 
(vi) Twenty-four hours with no ventilation. 
(d) The following table applies to (a), (b), and (c) of this 


subsection. 


Table - Entry Restrictions During Enclosed Space Pro- 


duction Pesticide Applications 


(i) Smoke, or 


(ii) Mist, or 


(iii) Fog, or 


(iv) As a spray 
using a spray 
quality (droplet 
spectrum) of 
smaller than 
medium (vol- 
ume median 
diameter of less 
than 294 
microns) 


space 


criteria of sub- 
section (2)(c) of 
this section are 
met 


1. When a pes- | 2. Workers and | 3. Until: 4. After the 
ticide is other persons, expiration of 
applied: other than time specified 
appropriately in column 3, 
trained and the area sub- 
equipped han- ject to the 
dlers, are pro- restricted- 
hibited in: entry interval 
is: 
(a) As a fumi- Entire enclosed | The ventilation | No post-appli- 
gant space plus any criteria of sub- | cation entry 
adjacent struc- section (2)(c) of | restrictions 
ture or area that | this section are | required by 
cannot be sealed | met WAC 16-233- 
off from the 116 after criteria 
treated area in column 3 are 
met 
(b) Asa Entire enclosed | The ventilation | Entire enclosed 


space 


(c) Not as in (a) 
or (b), and for 
which a respira- 
tory protection 
device is 
required for 
application by 
the pesticide 
product labeling 


Entire enclosed 
space 


The ventilation 
criteria of sub- 
section (2)(c) of 
this section are 
met 


Treated area 


(d) Not as in (a), 
(b) or (c), and: 


(i) From a 
height of greater 
than 12 inches 
from the plant- 
ing medium, or 


Treated area 
plus 25 feet in 
all directions of 
the treated area, 
but not outside 
the enclosed 
space 


Application is 
complete 


Treated area 
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hibited in: 


1. When a pes- | 2. Workers and | 3. Until: 4. After the 

ticide is other persons, expiration of 

applied: other than time specified 
appropriately in column 3, 
trained and the area sub- 
equipped han- ject to the 
dlers, are pro- restricted- 


entry interval 


is: 


(ii) As a spray 
using a spray 
quality (droplet 
spectrum) of 
medium or 
larger (volume 
median diame- 
ter of 294 
microns or 
greater) 


(e) Otherwise 


Treated area Application is Treated area 


complete 


NEW SECTION 


WAC 16-233-116 Worker entry restrictions after 
pesticide applications—40 C.F.R., § 170.407. (1) After the 
application of any pesticide to an area of outdoor production, 
the agricultural employer must not allow or direct any worker 
to enter or to remain in the treated area before the restricted- 
entry interval specified on the pesticide product labeling has 
expired and all treated area warning signs have been removed 
or covered, except for early-entry activities permitted in 
WAC 16-233-306. 

(2) After the application of any pesticide to an area of 
enclosed space production, the agricultural employer must 
not allow or direct any worker to enter or to remain in the 
areas specified in column 4 of the table in WAC 16-233-111 
(2)(d), before the restricted-entry interval specified on the 
pesticide product labeling has expired and all treated area 
warning signs have been removed or covered, except for 
early-entry activities permitted in WAC 16-233-306. 

(3) When two or more pesticides are applied to a treated 
area at the same time, the applicable restricted-entry interval 
is the longest of all applicable restricted-entry intervals. 


NEW SECTION 


WAC 16-233-121 Oral and posted notification of 
worker entry restrictions—40 C.F.R., § 170.409. (1) Gen- 
eral requirement. The agricultural employer must notify 
workers of all entry restrictions required in WAC 16-233-111 
and 16-233-116 in accordance with this section. 

(a) Type of notification required: 

(i) Double notification. If the pesticide product labeling 
has a statement requiring both the posting of treated areas and 
oral notification to workers, the agricultural employer must 
post signs in accordance with subsection (2) of this section 
and must also provide oral notification of the application to 
workers in accordance with subsection (3) of this section. 

Gi) Outdoor production areas subject to restricted-entry 
intervals greater than forty-eight hours. If a pesticide with 
product labeling that requires a restricted-entry interval 
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greater than forty-eight hours is applied to an outdoor pro- 
duction area, the agricultural employer must notify workers 
of the application by posting warning signs in accordance 
with subsection (2) of this section. 

Gii) Outdoor production areas subject to restricted-entry 
intervals equal to or less than forty-eight hours. If a pesticide 
with product labeling that requires a restricted-entry interval 
equal to or less than forty-eight hours is applied to an outdoor 
production area, the agricultural employer must notify work- 
ers of the application either by posting warning signs in 
accordance with subsection (2) of this section or by providing 
workers with an oral warning in accordance with subsection 
(3) of this section. 

(iv) Enclosed space production areas subject to 
restricted-entry intervals greater than four hours. If a pesti- 
cide with product labeling that requires a restricted-entry 
interval greater than four hours is applied to an enclosed 
space production area, the agricultural employer must notify 
workers of the application by posting warning signs in accor- 
dance with subsection (2) of this section. 

(v) Enclosed space production areas subject to 
restricted-entry intervals equal to or less than four hours. If a 
pesticide with product labeling that requires a restricted-entry 
interval equal to or less than four hours is applied to an 
enclosed space production area, the agricultural employer 
must notify workers of the application either by posting 
warning signs in accordance with subsection (2) of this sec- 
tion or by providing workers with an oral warning in accor- 
dance with subsection (3) of this section. 

(b) Exceptions. Notification does not need to be given to 
a worker if the agricultural employer can ensure that one of 
the following is met: 

(i) From the start of the application in an enclosed space 
production area until the end of any restricted-entry interval, 
the worker will not enter any part of the entire enclosed struc- 
ture or space. 

(ii) From the start of the application to an outdoor pro- 
duction area until the end of any restricted-entry interval, the 
worker will not enter, work in, remain in, or pass on foot 
through the treated area or any area within 1/4 mile of the 
treated area on the agricultural establishment. 

(iii) The worker was involved in the application of the 
pesticide as a handler, and is aware of all information 
required in subsection (3)(a) of this section. 

(2) Requirements for posted warning signs. If notifica- 
tion by posted warning signs is required pursuant to subsec- 
tion (1) of this section, the agricultural employer must, unless 
otherwise prescribed by the label, ensure that all warning 
signs meet the requirements of this subsection. When several 
contiguous areas are to be treated with pesticides on a rotat- 
ing or sequential basis, the entire area may be posted. Worker 
entry is prohibited for the entire area while the signs are 
posted, except for entry permitted in WAC 16-233-306. 

(a) General. The warning signs must meet all of the fol- 
lowing requirements: 

(i) Be one of the three sizes specified in (c) of this sub- 
section and comply with the posting placement and spacing 
requirements applicable to that sign size. 

(ii) Be posted prior to but no earlier than twenty-four 
hours before the scheduled application of the pesticide. 
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(iii) Remain posted throughout the application and any 
restricted-entry interval. 

(iv) Be removed or covered within three days after the 
end of the application or any restricted-entry interval, which- 
ever is later, except that signs may remain posted after the 
restricted-entry interval has expired as long as all of the fol- 
lowing conditions are met: 

(A) The agricultural employer instructs any workers on 
the establishment that may come within 1/4 mile of the 
treated area not to enter that treated area while the signs are 
posted. 

(B) The agricultural employer ensures that workers do 
not enter the treated area while the signs remain posted, other 
than entry permitted in WAC 16-233-306. 

(v) Remain visible and legible during the time they are 
required to be posted. 

(b) Content. 

(i) The warning sign must have a white background. The 
words "DANGER" and "PELIGRO," plus "PESTICIDES" and "PES- 
TICIDAS," must be at the top of the sign, and the words "KEEP 
OUT" and "NO ENTRE" must be at the bottom of the sign. Let- 
ters for all words must be clearly legible. A circle containing 
an upraised hand on the left and a stern face on the right must 
be near the center of the sign. The inside of the circle must be 
red, except that the hand and a large portion of the face must 
be in white. The length of the hand must be at least twice the 
height of the smallest letters. The length of the face must be 
only slightly smaller than the hand. Additional information 
such as the name of the pesticide and the date of application 
may appear on the warning sign if it does not detract from the 
size and appearance of the sign or change the meaning of the 
required information. An example of a warning sign meeting 
these requirements, other than the size and color require- 
ments, follows: 


KEEP OUT 
NO ENTRE 


(ii) The agricultural employer may replace the Spanish 
language portion of the warning sign with equivalent terms in 
an alternative non-English language if that alternative lan- 
guage is the language read by the largest group of workers at 
that agricultural establishment who do not read English. The 
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alternative language sign must be in the same format as the 
original sign and conform to all other requirements of (b)(i) 
of this subsection. 

(c) Size and posting. 

(i) The standard sign must be at least fourteen inches by 
sixteen inches with letters at least one inch in height. 

(ii) When posting an outdoor production area using the 
standard sign, the signs must be visible from all reasonably 
expected points of worker entry to the treated area, including 
at least each access road, each border with any worker hous- 
ing area within one hundred feet of the treated area and each 
footpath and other walking route that enters the treated area. 
Where there are no reasonably expected points of worker 
entry, signs must be posted in the corners of the treated area 
or in any other location affording maximum visibility. 


(iii) When posting an enclosed space production area 
using the standard sign and the entire structure or space is 
subject to the labeling-specified restricted-entry interval and 
the post-application entry restrictions specified in WAC 16- 
233-116, the signs must be posted so they are visible from all 
reasonably expected points of worker entry to the structure or 
space. When posting treated areas in enclosed space produc- 
tion using the standard sign and the treated area only com- 
prises a subsection of the structure or space, the signs must be 
posted so they are visible from all reasonably expected points 
of worker entry to the treated area including each aisle or 
other walking route that enters the treated area. Where there 
are no reasonably expected points of worker entry to the 
treated area, signs must be posted in the corners of the treated 
area or in any other location affording maximum visibility. 


(iv) Ifa smaller warning sign is used with "DANGER" and 
"PELIGRO" in letters at least 7/8 inch in height and the remain- 
ing letters at least 1/2 inch in height and a red circle at least 
three inches in diameter containing an upraised hand and a 
stern face, the signs must be posted no farther than fifty feet 
apart around the perimeter of the treated area in addition to 
the locations specified in (c)(ii) or (iii) of this subsection. 


(v) If a smaller sign is used with "DANGER" and 
"PELIGRO" in letters at least 7/16 inch in height and the 
remaining letters at least 1/4 inch in height and a red circle at 
least one and a half inches in diameter containing an upraised 
hand and a stern face, the signs must be posted no farther than 
twenty-five feet apart around the perimeter of the treated area 
in addition to the locations specified in (c)(ii) or (iii) of this 
subsection. 

(vi) A sign with "DANGER" and "PELIGRO" in letters less 
than 7/16 inch in height or with any words in letters less than 
1/4 inch in height or a red circle smaller than one and a half 
inches in diameter containing an upraised hand and a stern 
face will not satisfy the requirements of this chapter. 


(3) Oral warnings - Requirement. If oral notification is 
required pursuant to subsection (1) of this section, the agri- 
cultural employer must provide oral warnings to workers in a 
manner that the workers can understand. If a worker will be 
on the establishment when an application begins, the warning 
must be given before the application begins. If a worker 
arrives on the establishment while an application is taking 
place or a restricted-entry interval for a pesticide application 
is in effect, the warning must be given at the beginning of the 
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worker's work period. The warning must include all of the 
following: 

(a) The location(s) and description of any treated area(s) 
subject to the entry restrictions during and after application 
specified in WAC 16-233-111 and 16-233-116. 

(b) The dates and times during which entry is restricted 
in any treated area(s) subject to the entry restrictions during 
and after application specified in WAC 16-233-111 and 16- 
233-116. 

(c) Instructions not to enter the treated area or an appli- 
cation exclusion zone during application, and that entry to the 
treated area is not allowed until the restricted-entry interval 
has expired and all treated area warning signs have been 
removed or covered, except for entry permitted by WAC 16- 
233-306. 


NEW SECTION 


WAC 16-233-126 Decontamination supplies for 
workers—40 C.F.R., § 170.411. (1) Requirement. The agri- 
cultural employer must provide decontamination supplies for 
routine washing and emergency decontamination in accor- 
dance with this section for any worker on an agricultural 
establishment who is performing an activity in an area where 
a pesticide was applied and who contacts anything that has 
been treated with the pesticide including, but not limited to, 
soil, water, and plants. 

(2) Materials and quantities. The decontamination sup- 
plies required in subsection (1) of this section must include at 
least one gallon of water per worker at the beginning of each 
worker's work period for routine washing and emergency 
decontamination, soap, and single-use towels. The supplies 
must meet all of the following requirements: 

(a) Water. At all times when this part requires agricul- 
tural employers to make water available to workers, the agri- 
cultural employer must ensure that it is of a quality and tem- 
perature that will not cause illness or injury when it contacts 
the skin or eyes or if it is swallowed. If a water source is used 
for mixing pesticides, it must not be used for decontamina- 
tion, unless equipped with properly functioning valves or 
other mechanisms that prevent contamination of the water 
with pesticides, such as anti-backflow siphons, one-way or 
check valves, or an air gap sufficient to prevent contamina- 
tion. 

(b) Soap and single-use towels. The agricultural 
employer must provide soap and single-use towels for drying 
in quantities sufficient to meet the workers' reasonable needs. 
Hand sanitizing gels and liquids or wet towelettes do not 
meet the requirement for soap. Wet towelettes do not meet 
the requirement for single-use towels. 

(3) Timing. 

(a) If any pesticide with a restricted-entry interval greater 
than four hours was applied, the decontamination supplies 
must be provided from the time workers first enter the treated 
area until at least thirty days after the restricted-entry interval 
expires. 

(b) If the only pesticides applied in the treated area are 
products with restricted-entry intervals of four hours or less, 
the decontamination supplies must be provided from the time 
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workers first enter the treated area until at least seven days 
after the restricted-entry interval expires. 

(4) Location. The decontamination supplies must be 
located together outside any treated area or area subject to a 
restricted-entry interval, and must be reasonably accessible to 
the workers. The decontamination supplies must not be more 
than 1/4 mile from where workers are working, except that 
where workers are working more than 1/4 mile from the near- 
est place of vehicular access or more than 1/4 mile from any 
nontreated area, the decontamination supplies may be at the 
nearest place of vehicular access outside any treated area or 
area subject to a restricted-entry interval. 


REQUIREMENTS FOR PROTECTION OF AGRICUL- 
TURAL PESTICIDE HANDLERS 


NEW SECTION 


WAC 16-233-201 Training requirements for han- 
dlers—40 C.F.R., § 170.501. (1) General requirement. 
Before any handler performs any handler activity involving a 
pesticide product, the handler employer must ensure that the 
handler has been trained in accordance with this section 
within the last twelve months, except as provided in subsec- 
tion (2) of this section. 

(2) Exceptions. The following handlers need not be 
trained under this section: 

(a) A handler who is currently certified as an applicator 
of restricted use pesticides under chapter 17.21 RCW. 

(b) A handler who is certified or licensed as a crop advi- 
sor by the Washington state department of agriculture under 
RCW 15.58.230, provided that a requirement for such certifi- 
cation or licensing is pesticide safety training that includes all 
the topics set out in subsection (3)(b) or (c) of this section as 
applicable depending on the date of training. 

(3) Training programs. 

(a) Pesticide safety training must be presented to han- 
dlers either orally from written materials or audio-visually, at 
a location that is reasonably free from distraction and condu- 
cive to training. All training materials must be EPA- 
approved. The training must be presented in a manner that the 
handlers can understand, such as through a translator. The 
training must be conducted by a person who meets the han- 
dler trainer requirements of (d) of this subsection, and who 
must be present during the entire training program and must 
respond to handlers! questions. 

(b) The pesticide safety training materials must include, 
at a minimum, all of the following topics: 

(i) Format and meaning of information contained on pes- 
ticide labels and in labeling, including safety information 
such as precautionary statements about human health haz- 
ards. 

(ii) Hazards of pesticides resulting from toxicity and 
exposure, including acute and chronic effects, delayed 
effects, and sensitization. 

(iii) Routes by which pesticides can enter the body. 

(iv) Signs and symptoms of common types of pesticide 
poisoning. 

(v) Emergency first aid for pesticide injuries or poison- 
ings. 
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(vi) How to obtain emergency medical care. 

(vii) Routine and emergency decontamination proce- 
dures. 

(viii) Need for and appropriate use of personal protective 
equipment. 

(ix) Prevention, recognition, and first-aid treatment of 
heat-related illness. 

(x) Safety requirements for handling, transporting, stor- 
ing, and disposing of pesticides, including general procedures 
for spill cleanup. 

(xi) Environmental concerns such as drift, runoff, and 
wildlife hazards. 

(xii) Warnings about taking pesticides or pesticide con- 
tainers home. 

(xiii) Requirements of this section that must be followed 
by handler employers for the protection of handlers and other 
persons, including the prohibition against applying pesticides 
in a manner that will cause contact with workers or other per- 
sons, the requirement to use personal protective equipment, 
the provisions for training and decontamination, and the pro- 
tection against retaliatory acts. 

(c) EPA intends to make available to the public training 
materials that may be used to conduct training conforming to 
the requirements of this section. Within one hundred eighty 
days after a notice of availability of such training materials 
appears in the FEDERAL REGISTER, but no earlier than January 
1, 2018, training programs required under this section must 
include, at a minimum, all of the topics listed in (c)(i) through 
(xiv) of this subsection instead of the points listed in (b)(i) 
through (xiii) of this subsection. 

(i) All the topics required in WAC 16-233-101 (3)(c). 

(ii) Information on proper application and use of pesti- 
cides. 

(iii) Handlers must follow the portions of the labeling 
applicable to the safe use of the pesticide. 

(iv) Format and meaning of information contained on 
pesticide labels and in labeling applicable to the safe use of 
the pesticide. 

(v) Need for and appropriate use and removal of all per- 
sonal protective equipment. 

(vi) How to recognize, prevent, and provide first-aid 
treatment for heat-related illness. 

(vii) Safety requirements for handling, transporting, stor- 
ing, and disposing of pesticides, including general procedures 
for spill cleanup. 

(viii) Environmental concerns, such as drift, runoff, and 
wildlife hazards. 

(ix) Handlers must not apply pesticides in a manner that 
results in contact with workers or other persons. 

(x) The responsibility of handler employers to provide 
handlers with information and protections designed to reduce 
work-related pesticide exposures and illnesses. This includes 
providing, cleaning, maintaining, storing, and ensuring 
proper use of all required personal protective equipment; pro- 
viding decontamination supplies; and providing specific 
information about pesticide use and labeling information. 

(xi) Handlers must suspend a pesticide application if 
workers or other persons are in the application exclusion 
zone. 

(xii) Handlers must be at least eighteen years old. 
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(xiii) The responsibility of handler employers to ensure 
handlers have received respirator fit-testing, training and 
medical evaluation if they are required to wear a respirator by 
the product labeling. 

(xiv) The responsibility of agricultural employers to post 
treated areas as required by this chapter. 

(d) The person who conducts the training must have one 
of the following qualifications: 

(i) Be currently designated as a trainer of certified appli- 
cators or pesticide handlers by the Washington state depart- 
ment of agriculture under chapter 15.58 or 17.21 RCW; or 

(ii) Have completed a pesticide safety train-the-trainer 
program approved by a state, federal, or tribal agency having 
jurisdiction. 

(iii) Be currently certified as an applicator of restricted 
use pesticides under chapter 17.21 RCW. 

(4) Recordkeeping. 

(a) Handler employers must maintain records of training 
for handlers employed by their establishment for two years 
after the date of the training. The records must be maintained 
on the establishment and must include all of the following 
information: 

(i) The trained handler's printed name and signature. 

(ii) The date of the training. 

(iii) Information identifying which EPA-approved train- 
ing materials were used. 

(iv) The trainer's name and documentation showing that 
the trainer met the requirements of subsection (3)(d) of this 
section at the time of training. 

(v) The handler employer's name. 

(b) The handler employer must, upon request by a han- 
dler trained on the establishment, provide to the handler a 
copy of the record of the training that contains the informa- 
tion required under (a) of this subsection. 


NEW SECTION 


WAC 16-233-206 Knowledge of labeling, applica- 
tion-specific, and establishment-specific information for 
handlers—40 C.F.R., § 170.503. (1) Knowledge of labeling 
and application-specific information. 

(a) The handler employer must ensure that before any 
handler performs any handler activity involving a pesticide 
product, the handler either has read the portions of the label- 
ing applicable to the safe use of the pesticide or has been 
informed in a manner the handler can understand of all label- 
ing requirements and use directions applicable to the safe use 
of the pesticide. 

(b) The handler employer must ensure that the handler 
has access to the applicable product labeling at all times 
during handler activities. 

(c) The handler employer must ensure that the handler is 
aware of requirements for any entry restrictions, application 
exclusion zones and restricted-entry intervals as described in 
WAC 16-233-111 and 16-233-116 that may apply based on 
the handler's activity. 

(2) Knowledge of establishment-specific information. 
Before any handler performs any handler activity on an agri- 
cultural establishment where within the last thirty days a pes- 
ticide product has been used, or a restricted-entry interval for 
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such pesticide has been in effect, the handler employer must 
ensure that the handler has been informed, in a manner the 
handler can understand, all of the following establishment- 
specific information: 

(a) The location of pesticide safety information required 
in WAC 16-233-026(1) (effective prior to January 1, 2018) or 
WAC 16-233-027(1) (effective after January 1, 2018). 

(b) The location of pesticide application and hazard 
information required in WAC 16-233-026(2) (effective prior 
to January 1, 2018) or WAC 16-233-027(2) (effective after 
January 1, 2018). 

(c) The location of decontamination supplies required in 
WAC 16-233-221. 


NEW SECTION 


WAC 16-233-211 Requirements during applications 
to protect handlers, workers, and other persons effective 
prior to January 1, 2018—40 C.F.R., § 170.505. (1) Prohi- 
bition from contacting workers and other persons with pesti- 
cides during application. The handler employer and the han- 
dler must ensure that no pesticide is applied so as to contact, 
directly or through drift, any worker or other person, other 
than an appropriately trained and equipped handler involved 
in the application. 

(2) Handlers using highly toxic pesticides. The handler 
employer must ensure that any handler who is performing 
any handler activity with a pesticide product that has the 
skull-and-crossbones symbol on the front panel of the pesti- 
cide product label is monitored visually or by voice commu- 
nication at least every two hours. 

(3) Fumigant applications in enclosed space production. 
The handler employer must ensure all of the following: 

(a) Any handler in an enclosed space production area 
during a fumigant application maintains continuous visual or 
voice contact with another handler stationed immediately 
outside of the enclosed space. 

(b) The handler stationed outside the enclosed space has 
immediate access to and uses the personal protective equip- 
ment required by the fumigant labeling for applicators in the 
event that entry becomes necessary for rescue. 


NEW SECTION 


WAC 16-233-212 Requirements during applications 
to protect handlers, workers, and other persons effective 
after January 1, 2018—40 C.F.R., § 170.505. (1) Prohibi- 
tion from contacting workers and other persons with pesti- 
cides during application. The handler employer and the han- 
dler must ensure that no pesticide is applied so as to contact, 
directly or through drift, any worker or other person, other 
than an appropriately trained and equipped handler involved 
in the application. 

(2) Suspending applications. The handler performing the 
application must immediately suspend a pesticide application 
if any worker or other person, other than an appropriately 
trained and equipped handler involved in the application, is in 
the application exclusion zone described in WAC 16-233- 
111 (1)(@) or the area specified in column 2 of the table in 
WAC 16-233-111 (2)(d). 
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(3) Handlers using highly toxic pesticides. The handler 
employer must ensure that any handler who is performing 
any handler activity with a pesticide product that has the 
skull-and-crossbones symbol on the front panel of the pesti- 
cide product label is monitored visually or by voice commu- 
nication at least every two hours. 

(4) Fumigant applications in enclosed space production. 
The handler employer must ensure all of the following: 

(a) Any handler in an enclosed space production area 
during a fumigant application maintains continuous visual or 
voice contact with another handler stationed immediately 
outside of the enclosed space. 

(b) The handler stationed outside the enclosed space has 
immediate access to and uses the personal protective equip- 
ment required by the fumigant labeling for applicators in the 
event that entry becomes necessary for rescue. 


NEW SECTION 


WAC 16-233-216 Personal protective equipment— 
40 C.F.R., § 170.507. (1) Handler responsibilities. Any per- 
son who performs handler activities involving a pesticide 
product must use the clothing and personal protective equip- 
ment specified on the pesticide product labeling for use of the 
product, except as provided in WAC 16-233-316. 

(2) Employer responsibilities for providing personal 
protective equipment. The handler employer must provide to 
the handler the personal protective equipment required by the 
pesticide product labeling in accordance with this section. 
The handler employer must ensure that the personal protec- 
tive equipment is clean and in proper operating condition. For 
the purposes of this section, long-sleeved shirts, short- 
sleeved shirts, long pants, short pants, shoes, and socks are 
not considered personal protective equipment, although such 
work clothing must be worn if required by the pesticide prod- 
uct labeling. 

(a) If the pesticide product labeling requires that "chem- 
ical-resistant" personal protective equipment be worn, it must 
be made of material that allows no measurable movement of 
the pesticide being used through the material during use. 

(b) If the pesticide product labeling requires that "water- 
proof" personal protective equipment be worn, it must be 
made of material that allows no measurable movement of 
water or aqueous solutions through the material during use. 

(c) If the pesticide product labeling requires that a 
"chemical-resistant suit" be worn, it must be a loose-fitting, 
one- or two-piece chemical-resistant garment that covers, at a 
minimum, the entire body except head, hands, and feet. 

(d) If the pesticide product labeling requires that "cover- 
alls" be worn, they must be loose-fitting, one- or two-piece 
garments that cover, at a minimum, the entire body except 
head, hands, and feet. 

(e) Gloves must be the type specified on the pesticide 
product labeling. 

(i) Gloves made of leather, cotton, or other absorbent 
materials may not be worn while performing handler activi- 
ties unless gloves made of these materials are listed as accept- 
able for such use on the pesticide product labeling. 

(ii) Separable glove liners may be worn beneath chemi- 
cal-resistant gloves, unless the pesticide product labeling spe- 
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cifically prohibits their use. Separable glove liners are 
defined as separate glove-like hand coverings, made of light- 
weight material, with or without fingers. Work gloves made 
from lightweight cotton or poly-type material are considered 
to be glove liners if worn beneath chemical-resistant gloves. 
Separable glove liners may not extend outside the chemical- 
resistant gloves under which they are worn. Chemical-resis- 
tant gloves with nonseparable absorbent lining materials are 
prohibited. 

(iii) If used, separable glove liners must be discarded 
immediately after a total of no more than ten hours of use or 
within twenty-four hours of when first put on, whichever 
comes first. The liners must be replaced immediately if 
directly contacted by pesticide. Used glove liners must not be 
reused. Contaminated liners must be disposed of in accor- 
dance with any federal, state, or local regulations. 

(f) If the pesticide product labeling requires that "chemi- 
cal-resistant footwear" be worn, one of the following types of 
footwear must be worn: 

(i) Chemical-resistant shoes. 

(ii) Chemical-resistant boots. 

(iii) Chemical-resistant shoe coverings worn over shoes 
or boots. 

(g) If the pesticide product labeling requires that "protec- 
tive eyewear" be worn, one of the following types of eyewear 
must be worn: 

(i) Goggles. 

(ii) Face shield. 

(iii) Safety glasses with front, brow, and temple protec- 
tion. 

(iv) Full-face respirator. 

(h) If the pesticide product labeling requires that a 
"chemical-resistant apron" be worn, a chemical-resistant 
apron that covers the front of the body from mid-chest to the 
knees must be worn. 

(i) If the pesticide product labeling requires that "chemi- 
cal-resistant headgear" be worn, it must be either a chemical- 
resistant hood or a chemical-resistant hat with a wide brim. 

(j) The respirator specified by the pesticide product 
labeling must be used. If the label does not specify the type of 
respirator to be used, it shall meet the requirements of chapter 
296-307 WAC, Part Y-5. Whenever a respirator is required 
by the pesticide product labeling, the handler employer must 
ensure that the requirements of (j)(i) through (iii) of this sub- 
section are met before the handler performs any handler 
activity where the respirator is required to be worn. The 
respiratory protection requirements of chapter 296-307 
WAC, Part Y-5, shall apply. The handler employer must 
maintain for two years, on the establishment, records docu- 
menting the completion of the requirements of (j)(i) through 
(iii) of this subsection. 

(i) The handler employer shall assure that the respirator 
fits correctly by using the procedures consistent with chapter 
296-307 WAC, Part Y-5. 

(ii) Handler employers must provide handlers with train- 
ing in the use of the respirator specified on the pesticide prod- 
uct labeling in a manner that conforms to the provisions of 29 
C.F.R. Sec. 1910.134(k)(1)(i) through (vi). 

(iii) Handler employers must provide handlers with a 
medical evaluation by a physician or other licensed health 
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care professional that conforms to the provisions of 29 C.F.R. 
Sec. 1910.134 to ensure the handler's physical ability to 
safely wear the respirator specified on the pesticide product 
labeling. 

(3) Use of personal protective equipment. 

(a) The handler employer must ensure that personal pro- 
tective equipment is used correctly for its intended purpose 
and is used according to the manufacturer's instructions. 

(b) The handler employer must ensure that, before each 
day of use, all personal protective equipment is inspected for 
leaks, holes, tears, or worn places, and any damaged equip- 
ment is repaired or discarded. 

(4) Cleaning and maintenance. 

(a) The handler employer must ensure that all personal 
protective equipment is cleaned according to the manufac- 
turer's instructions or pesticide product labeling instructions 
before each day of reuse. In the absence of any such instruc- 
tions, it must be washed thoroughly in detergent and hot 
water. 

(b) If any personal protective equipment cannot or will 
not be cleaned properly, the handler employer must ensure 
the contaminated personal protective equipment is made 
unusable as apparel or is made unavailable for further use by 
employees or third parties. The contaminated personal pro- 
tective equipment must be disposed of in accordance with 
any applicable laws or regulations. Coveralls or other absor- 
bent materials that have been drenched or heavily contami- 
nated with a pesticide that has the signal word "DANGER" or 
"WARNING" on the label must not be reused and must be dis- 
posed of as specified in this subsection. Handler employers 
must ensure that any person who handles contaminated per- 
sonal protective equipment described in this subsection wears 
the gloves specified on the pesticide product labeling for 
mixing and loading the product(s) comprising the contami- 
nant(s) on the equipment. If two or more pesticides are 
included in the contaminants, the gloves worn must meet the 
requirements for mixing and loading all of the pesticide prod- 
ucts. 

(c) The handler employer must ensure that contaminated 
personal protective equipment is kept separate from noncon- 
taminated personal protective equipment, other clothing or 
laundry and washed separately from any other clothing or 
laundry. 

(d) The handler employer must ensure that all washed 
personal protective equipment is dried thoroughly before 
being stored or reused. 

(e) The handler employer must ensure that all clean per- 
sonal protective equipment is stored separately from personal 
clothing and apart from pesticide-contaminated areas. 

(f) The handler employer must ensure that when filtering 
facepiece respirators are used, they are replaced when one of 
the following conditions is met: 

(i) When breathing resistance becomes excessive. 

(ii) When the filter element has physical damage or tears. 

(iii) According to manufacturer's recommendations or 
pesticide product labeling, whichever is more frequent. 

(iv) In the absence of any other instructions or indica- 
tions of service life, at the end of eight hours of cumulative 
use. 
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(g) The handler employer must ensure that when gas- or 
vapor-removing respirators are used, the gas- or vapor- 
removing canisters or cartridges are replaced before further 
respirator use when one of the following conditions is met: 

(i) At the first indication of odor, taste, or irritation. 

(ii) When the maximum use time is reached as deter- 
mined by a change schedule conforming to the provisions of 
29 C.F.R. Sec. 1910.134 (d)(3)(—aii)(B)(2). 

(iii) When breathing resistance becomes excessive. 

(iv) When required according to manufacturer's recom- 
mendations or pesticide product labeling instructions, which- 
ever is more frequent. 

(v) In the absence of any other instructions or indications 
of service life, at the end of eight hours of cumulative use. 

(h) The handler employer must inform any person who 
cleans or launders personal protective equipment of all the 
following: 

(i) That such equipment may be contaminated with pes- 
ticides and there are potentially harmful effects from expo- 
sure to pesticides. 

(ii) The correct way(s) to clean personal protective 
equipment and how to protect themselves when handling 
such equipment. 

(iii) Proper decontamination procedures that should be 
followed after handling contaminated personal protective 
equipment. 

(i) The handler employer must ensure that handlers have 
a place(s) away from pesticide storage and pesticide use areas 
where they may do all of the following: 

(i) Store personal clothing not worn during handling 
activities. 

(ii) Put on personal protective equipment at the start of 
any exposure period. 

(iii) Remove personal protective equipment at the end of 
any exposure period. 

(j) The handler employer must not allow or direct any 
handler to wear home or to take home employer-provided 
personal protective equipment contaminated with pesticides. 

(5) Heat-related illness. Where a pesticide's labeling 
requires the use of personal protective equipment for a han- 
dler activity, the handler employer must take appropriate 
measures to prevent heat-related illness. 


NEW SECTION 


WAC 16-233-221 Decontamination and eye flushing 
supplies for handlers—40 C.F.R., § 170.509. (1) Require- 
ment. The handler employer must provide decontamination 
and eye flushing supplies in accordance with this section for 
any handler that is performing any handler activity or remov- 
ing personal protective equipment at the place for changing 
required in WAC 16-233-216 (4)(i). 

(2) General conditions. The decontamination supplies 
required in subsection (1) of this section must include: At 
least ten gallons of water for one employee and twenty gal- 
lons of water for two or more employees at the beginning of 
each handler's work period for routine washing and potential 
emergency decontamination; soap, single-use towels, and 
clean clothing for use in an emergency. The decontamination 
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and eye flushing supplies required in subsection (1) of this 
section must meet all of the following requirements: 

(a) Water. At all times when this section requires handler 
employers to make water available to handlers for routine 
washing, emergency decontamination or eye flushing, the 
handler employer must ensure that it is of a quality and tem- 
perature that will not cause illness or injury when it contacts 
the skin or eyes or if it is swallowed. If a water source is used 
for mixing pesticides, it must not be used for decontamina- 
tion or eye flushing supplies, unless equipped with properly 
functioning valves or other mechanisms that prevent contam- 
ination of the water with pesticides, such as anti-backflow 
siphons, one-way or check valves, or an air gap sufficient to 
prevent contamination. 

(b) Soap and single-use towels. The handler employer 
must provide soap and single-use towels for drying in quanti- 
ties sufficient to meet the handlers' needs. Hand sanitizing 
gels and liquids or wet towelettes do not meet the require- 
ment for soap. Wet towelettes do not meet the requirement 
for single-use towels. 

(c) Clean change of clothing. The handler employer 
must provide one clean change of clothing, such as coveralls, 
for use in an emergency. 

(3) Location. The decontamination supplies must be 
located together outside any treated area or area subject to a 
restricted-entry interval, and must be reasonably accessible to 
each handler during the handler activity. The decontamina- 
tion supplies must not be more than 1/4 mile from the han- 
dler, except that where the handler activity is more than 1/4 
mile from the nearest place of vehicular access or more than 
1/4 mile from any nontreated area, the decontamination sup- 
plies may be at the nearest place of vehicular access outside 
any treated area or area subject to a restricted-entry interval. 

(a) Mixing sites. Decontamination supplies must be pro- 
vided at any mixing site. 

(b) Exception for pilots. Decontamination supplies for a 
pilot who is applying pesticides aerially must be in the air- 
craft or at the aircraft loading site. 

(c) Exception for treated areas. The decontamination 
supplies must be outside any treated area or area subject to a 
restricted-entry interval, unless the soap, single-use towels, 
water and clean change of clothing are protected from pesti- 
cide contamination in closed containers. 

(4) Emergency eye-flushing. 

(a) Whenever a handler is mixing or loading a pesticide 
product whose labeling requires protective eyewear for han- 
dlers, or is mixing or loading any pesticide using a closed sys- 
tem operating under pressure, the handler employer must pro- 
vide at each mixing/loading site immediately available to the 
handler, at least one system that is capable of delivering gen- 
tly running water at a rate of at least 0.4 gallons per minute 
for at least 15 minutes, or at least six gallons of water in con- 
tainers suitable for providing a gentle eye-flush for about fif- 
teen minutes. 

(b) Whenever a handler is applying a pesticide product 
whose labeling requires protective eyewear for handlers, the 
handler employer must provide at least one pint of water per 
handler in portable containers that are immediately available 
to each handler. 
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WAC 16-233-301 Exemptions—40 C.F.R., § 170.601. 
(1) Exemption for owners of agricultural establishments and 
their immediate families. 

(a) On any agricultural establishment where a majority 
of the establishment is owned by one or more members of the 
same immediate family, the owner(s) of the establishment are 
not required to provide the protections of the following sec- 
tions to themselves or members of their immediate family 
when they are performing handling activities or tasks related 
to the production of agricultural plants that would otherwise 
be covered by this chapter on their own agricultural establish- 
ment. 

(i) WAC 16-233-021(3). 

(ii) WAC 16-233-021 (6) through (10). 

(iii) WAC 16-233-026 (effective prior to January 1, 
2018) or WAC 16-233-027 (effective after January 1, 2018). 

(iv) WAC 16-233-101. 

(v) WAC 16-233-106. 

(vi) WAC 16-233-121. 

(vii) WAC 16-233-126 and 16-233-221. 

(viii) WAC 16-233-201. 

(ix) WAC 16-233-206. 

(x) WAC 16-233-211 (2) and (3) (effective prior to Jan- 
uary 1, 2018) or WAC 16-233-212 (3) and (4) (effective after 
January 1, 2018). 

(xi) WAC 16-233-216 (3) through (5). 

(xii) WAC 16-233-311 (1) through (3) and (5) through 
(10). 

(b) The owners of agricultural establishments must pro- 
vide all of the applicable protections required by this chapter 
for any employees or other persons on the establishment that 
are not members of their immediate family. 

(2) Exemption for certified crop advisors. Certified crop 
advisors may make their own determination for the appropri- 
ate personal protective equipment for entry into a treated area 
during a restricted-entry interval and substitute their self- 
determined set of personal protective equipment for the label- 
ing-required personal protective equipment, and the require- 
ments of WAC 16-233-021 (5) and (6), 16-233-031(11), 16- 
233-206(1), 16-233-216, and 16-233-221 do not apply to cer- 
tified crop advisors provided the application is complete and 
all of the following conditions are met: 

(a) The crop advisor is certified or licensed as a crop 
advisor by the Washington state department of agriculture. 

(b) The certification or licensing program requires pesti- 
cide safety training that includes all the information in WAC 
16-233-201 (3)(b) or (c) as applicable depending on the date 
of training. 

(c) The crop advisor who enters a treated area during a 
restricted-entry interval only performs crop advising tasks 
while in the treated area. 


NEW SECTION 


WAC 16-233-306 Exceptions for entry by workers 
during restricted-entry intervals—40 C.F.R., § 170.603. 
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An agricultural employer may direct workers to enter treated 
areas where a restricted-entry interval is in effect to perform 
certain activities as provided in this section, provided that the 
agricultural employer ensures all of the applicable conditions 
of this section and WAC 16-233-311 are met. 

(1) Exception for activities with no contact. A worker 
may enter a treated area during a restricted-entry interval if 
the agricultural employer ensures that all of the following 
conditions are met: 

(a) The worker will have no contact with anything that 
has been treated with the pesticide to which the restricted- 
entry interval applies including, but not limited to, soil, 
water, air, or surfaces of plants. This exception does not 
allow workers to perform any activities that involve contact 
with treated surfaces even if workers are wearing personal 
protective equipment. 

(b) No such entry is allowed until any inhalation expo- 
sure level listed in the pesticide product labeling has been 
reached or any ventilation criteria required in WAC 16-233- 
111 (2)(c) or the pesticide product labeling have been met. 

(2) Exception for short-term activities. A worker may 
enter a treated area during a restricted-entry interval for short- 
term activities, if the agricultural employer ensures that all of 
the following requirements are met: 

(a) No hand labor activity is performed. 

(b) The time in treated areas where a restricted-entry 
interval is in effect does not exceed one hour in any twenty- 
four-hour period for any worker. 

(c) No such entry is allowed during the first four hours 
after the application ends. 

(d) No such entry is allowed until any inhalation expo- 
sure level listed in the pesticide product labeling has been 
reached or any ventilation criteria required in WAC 16-233- 
111 (2)(c) or the pesticide product labeling have been met. 

(3) Exception for an agricultural emergency. 

(a) An agricultural emergency means a sudden occur- 
rence or set of circumstances that the agricultural employer 
could not have anticipated and over which the agricultural 
employer has no control, that requires entry into a treated 
area during a restricted-entry interval, and when no alterna- 
tive practices would prevent or mitigate a substantial eco- 
nomic loss. A substantial economic loss means a loss in prof- 
itability greater than that which would be expected based on 
the experience and fluctuations of crop yields in previous 
years. Only losses caused by the agricultural emergency spe- 
cific to the affected site and geographic area are considered. 
Losses resulting from mismanagement cannot be included 
when determining whether a loss is substantial. 

(b) A worker may enter a treated area where a restricted- 
entry interval is in effect in an agricultural emergency to per- 
form tasks necessary to mitigate the effects of the agricultural 
emergency, including hand labor tasks, if the agricultural 
employer ensures that all the following criteria are met: 

(i) The Washington state department of agriculture 
declares an agricultural emergency that applies to the treated 
area, or agricultural employer has determined that the cir- 
cumstances within the treated area are the same as circum- 
stances the Washington state department of agriculture has 
previously determined would constitute an agricultural emer- 
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(ii) The agricultural employer determines that the agri- 
cultural establishment is subject to the circumstances that 
result in an agricultural emergency meeting the criteria of (a) 
of this subsection. 

(iii) If the labeling of any pesticide product applied to the 
treated area requires workers to be notified of the location of 
treated areas by both posting and oral notification, then the 
agricultural employer must ensure that no individual worker 
spends more than four hours out of any twenty-four-hour 
period in treated areas where such a restricted-entry interval 
is in effect. 

(iv) No such entry is allowed during the first four hours 
after the application ends. 

(v) No such entry is allowed until any inhalation expo- 
sure level listed in the pesticide product labeling has been 
reached or any ventilation criteria required in WAC 16-233- 
111 (2)(c) or the pesticide product labeling have been met. 

(vi) A decontamination site has been provided in accor- 
dance with WISHA regulations. 

(4) Exceptions for limited contact and irrigation activi- 
ties. A worker may enter a treated area during a restricted- 
entry interval for limited contact or irrigation activities, if the 
agricultural employer ensures that all of the following 
requirements are met: 

(a) No hand labor activity is performed. 

(b) No worker is allowed in the treated area for more 
than eight hours in a twenty-four-hour period. 

(c) No such entry is allowed during the first four hours 
after the application ends. 

(d) No such entry is allowed until any inhalation expo- 
sure level listed in the pesticide product labeling has been 
reached or any ventilation criteria required in WAC 16-233- 
111 (2)(c) or the pesticide product labeling have been met. 

(e) The task is one that, if not performed before the 
restricted-entry interval expires, would cause substantial eco- 
nomic loss, and there are no alternative tasks that would pre- 
vent substantial loss. 

(f) With the exception of irrigation tasks, the need for the 
task could not have been foreseen. 

(g) The worker has no contact with pesticide-treated sur- 
faces other than minimal contact with feet, lower legs, hands, 
and forearms. 

(h) The labeling of the pesticide product that was applied 
does not require that workers be notified of the location of 
treated areas by both posting and oral notification. 


NEW SECTION 


WAC 16-233-311 Agricultural employer responsibil- 
ities to protect workers entering treated areas during a 
restricted-entry interval—40 C.F.R., § 170.605. If an agri- 
cultural employer directs a worker to perform activities in a 
treated area where a restricted-entry interval is in effect, all of 
the following requirements must be met: 

(1) The agricultural employer must ensure that the 
worker is at least eighteen years old. 

(2) Prior to early entry, the agricultural employer must 
provide to each early-entry worker the information described 
in (a) through (h) of this subsection. The information must be 
provided orally in a manner that the worker can understand. 
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(a) Location of early-entry area where work activities are 
to be performed. 

(b) Pesticide(s) applied. 

(c) Dates and times that the restricted-entry interval 
begins and ends. 

(d) Which exception in WAC 16-233-306 is the basis for 
the early entry, and a description of tasks that may be per- 
formed under the exception. 

(e) Whether contact with treated surfaces is permitted 
under the exception. 

(f) Amount of time the worker is allowed to remain in the 
treated area. 

(g) Personal protective equipment required by the pesti- 
cide product labeling for early entry. 

(h) Location of the pesticide safety information required 
in WAC 16-233-026(1) (effective prior to January 1, 2018) or 
WAC 16-233-027(1) (effective after January 1, 2018) and the 
location of the decontamination supplies required in subsec- 
tion (8) of this section. 

(3) Prior to early entry, the agricultural employer must 
ensure that each worker either has read the applicable pesti- 
cide product labeling or has been informed, in a manner that 
the worker can understand, of all labeling requirements and 
statements related to human hazards or precautions, first aid, 
and user safety. 

(4) The agricultural employer must ensure that each 
worker who enters a treated area during a restricted-entry 
interval is provided the personal protective equipment speci- 
fied in the pesticide product labeling for early entry. The agri- 
cultural employer must ensure that the worker uses the per- 
sonal protective equipment as intended according to manu- 
facturer's instructions and follows any other applicable 
requirements on the pesticide product labeling. Personal pro- 
tective equipment must conform to the standards in WAC 16- 
233-216 (2)(a) through (i). 

(5) The agricultural employer must maintain the per- 
sonal protective equipment in accordance with WAC 16-233- 
216 (3) and (4). 

(6) The agricultural employer must ensure that no 
worker is allowed or directed to wear personal protective 
equipment without implementing measures sufficient to pre- 
vent heat-related illness and that each worker is instructed in 
the prevention, recognition, and first-aid treatment of heat- 
related illness. 

(7) The agricultural employer must instruct each worker 
on the proper use and removal of the personal protective 
equipment, and as appropriate, on its cleaning, maintenance 
and disposal. The agricultural employer must not allow or 
direct any worker to wear home or to take home employer- 
provided personal protective equipment contaminated with 
pesticides. 

(8) During any early-entry activity, the agricultural 
employer must provide decontamination supplies in accor- 
dance with WAC 16-233-221, except the decontamination 
supplies must be outside any area being treated with pesti- 
cides or subject to a restricted-entry interval, unless the 
decontamination supplies would otherwise not be reasonably 
accessible to workers performing early-entry tasks. 

(9) If the pesticide product labeling of the product 
applied requires protective eyewear, the agricultural 
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employer must provide at least one pint of water per worker 
in portable containers for eyeflushing that is immediately 
available to each worker who is performing early-entry activ- 
ities. 

(10) At the end of any early-entry activities the agricul- 
tural employer must provide, at the site where the workers 
remove personal protective equipment, soap, single-use tow- 
els and an adequate amount of water so that the workers may 
wash thoroughly. At least ten gallons of water for one 
employee and twenty gallons of water for two or more 
employees shall be provided at early entry sites that do not 
have running water. 


NEW SECTION 


WAC 16-233-316 Exceptions to personal protective 
equipment requirements specified on pesticide product 
labeling—40 C.F.R., § 170.607. (1) Body protection. 

(a) A chemical-resistant suit may be substituted for cov- 
eralls. If a chemical-resistant suit is substituted for coveralls, 
any labeling requirement for an additional layer of clothing 
beneath the coveralls is waived. 

(b) A chemical-resistant suit may be substituted for cov- 
eralls and a chemical-resistant apron. 

(2) Boots. If chemical-resistant footwear with sufficient 
durability and a tread appropriate for wear in rough terrain is 
not obtainable, then leather boots may be worn in such ter- 
rain. 

(3) Gloves. If chemical-resistant gloves with sufficient 
durability and suppleness are not obtainable, then during 
activities with plants with sharp thorns, leather gloves may be 
worn over chemical-resistant glove liners. However, once 
leather gloves are worn for this use, thereafter they must be 
worn only with chemical-resistant liners and they must not be 
worn for any other use. 

(4) Closed systems. 

(a) When pesticides are being mixed or loaded using a 
closed system that meets all of the requirements in (b) of this 
subsection, and the handler employer meets the requirements 
in (c) of this subsection, the following exceptions to labeling- 
specified personal protective equipment are permitted: 

(i) Handlers using a closed system to mix or load pesti- 
cides with a signal word of "DANGER" or "WARNING" may 
substitute a long-sleeved shirt, long pants, shoes and socks, 
chemical-resistant apron, protective eyewear, and any protec- 
tive gloves specified on the labeling for handlers for the 
labeling-specified personal protective equipment. 

(ii) Handlers using a closed system to mix or load pesti- 
cides other than those specified in (a)(i) of this subsection 
may substitute protective eyewear, long-sleeved shirt, long 
pants, and shoes and socks for the labeling-specified personal 
protective equipment. 

(b) The exceptions in (a) of this subsection apply only in 
the following situations: 

(i) Where the closed system removes the pesticide from 
its original container and transfers the pesticide product 
through connecting hoses, pipes and couplings that are suffi- 
ciently tight to prevent exposure of handlers to the pesticide 
product, except for the negligible escape associated with nor- 
mal operation of the system. 
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(ii) When loading intact, sealed, water soluble packaging 
into a mixing tank or system. If the integrity of a water solu- 
ble packaging is compromised (for example, if the packaging 
is dissolved, broken, punctured, torn, or in any way allows its 
contents to escape), it is no longer a closed system and the 
labeling-specified personal protective equipment must be 
worn. 

(c) The exceptions in (a) of this subsection apply only 
where the handler employer has satisfied the requirements in 
WAC 16-233-031 and all of the following conditions: 

(i) Each closed system must have written operating 
instructions that are clearly legible and include: Operating 
procedures for use, including the safe removal of a probe; 
maintenance, cleaning and repair; known restrictions or lim- 
itations relating to the system, such as incompatible pesti- 
cides, sizes (or types) of containers or closures that cannot be 
handled by the system; any limits on the ability to measure a 
pesticide; and special procedures or limitations regarding 
partially filled containers. 

(ii) The written operating instructions for the closed sys- 
tem must be available at the mixing or loading site and must 
be made available to any handlers who use the system. 

(iii) Any handler operating the closed system must be 
trained in its use and operate the closed system in accordance 
with its written operating instructions. 

(iv) The closed system must be cleaned and maintained 
as specified in the written operating instructions and as 
needed to make sure the system functions properly. 

(v) All personal protective equipment specified in the 
pesticide product labeling is immediately available to the 
handler for use in an emergency. 

(vi) Protective eyewear must be worn when using closed 
systems operating under pressure. 

(5) Enclosed cabs. 

(a) Ifa handler applies a pesticide from inside a vehicle's 
enclosed cab, and if the conditions listed in (b) of this subsec- 
tion are met, exceptions to the personal protective equipment 
requirements specified on the product labeling for applicators 
are permitted as provided in (c) of this subsection. 

(b) All of the personal protective equipment required by 
the pesticide product labeling for applicators must be imme- 
diately available and stored in a sealed container to prevent 
contamination. Handlers must wear the applicator personal 
protective equipment required by the pesticide product label- 
ing if they exit the cab within a treated area during applica- 
tion or when a restricted-entry interval is in effect. Once per- 
sonal protective equipment is worn in a treated area, it must 
be removed before reentering the cab to prevent contamina- 
tion of the cab. 

(c) Handlers may substitute a long-sleeved shirt, long 
pants, shoes and socks for the labeling-specified personal 
protective equipment for skin and eye protection. If a filtering 
facepiece respirator (NIOSH approval number prefix TC- 
84A) or dust/mist filtering respirator is required by the pesti- 
cide product labeling for applicators, then that respirator need 
not be worn inside the enclosed cab if the enclosed cab has a 
properly functioning air ventilation system which is used and 
maintained in accordance with the manufacturer's written 
operating instructions. If any other type of respirator is 
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required by the pesticide labeling for applicators, then that 
respirator must be worn. 

(6) Aerial applications. 

(a) Use of gloves. The wearing of chemical-resistant 
gloves when entering or leaving an aircraft used to apply pes- 
ticides is optional, unless such gloves are required on the pes- 
ticide product labeling. If gloves are brought into the cockpit 
of an aircraft that has been used to apply pesticides, the 
gloves shall be kept in an enclosed container to prevent con- 
tamination of the inside of the cockpit. 

(b) Open cockpit. Handlers applying pesticides from an 
open cockpit aircraft must use the personal protective equip- 
ment specified in the pesticide product labeling for use 
during application, except that chemical-resistant footwear 
need not be worn. A helmet may be substituted for chemical- 
resistant headgear. A helmet with a face shield lowered to 
cover the face may be substituted for protective eyewear. 

(c) Enclosed cockpit. Persons occupying an enclosed 
cockpit may substitute a long-sleeved shirt, long pants, shoes, 
and socks for labeling-specified personal protective equip- 
ment. 

(7) Crop advisors. 

(a) Provided the conditions in (b) through (d) of this sub- 
section are met, crop advisors and their employees entering 
treated areas to perform crop advising tasks while a 
restricted-entry interval is in effect may substitute either of 
the following sets of personal protective equipment for the 
personal protective equipment specified on the pesticide 
labeling for handler activities: 

(i) The personal protective equipment specified on the 
pesticide product labeling for early entry. 

(ii) Coveralls, shoes plus socks and chemical-resistant 
gloves made of any waterproof material, and eye protection if 
the pesticide product labeling applied requires protective eye- 
wear for handlers. 

(b) The application has been complete for at least four 
hours. 

(c) No such entry is allowed until any inhalation expo- 
sure level listed in the pesticide product labeling has been 
reached or any ventilation criteria required in WAC 16-233- 
111 (2)(c) or the pesticide product labeling have been met. 

(d) The crop advisor or crop advisor employee who 
enters a treated area during a restricted-entry interval only 
performs crop advising tasks while in the treated area. 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 16-233-005 Scope and purpose—Worker protection 


standards—40 C.F.R., § 170.1. 


Definitions—Worker protection stan- 
dards—40 C.F.R., § 170.3. 

General duties and prohibited actions— 
Worker protection standards—40 
C.ER., § 170.7. 


Violations of this chapter—Worker pro- 
tection standards—40 C.F.R., § 170.9. 


WAC 16-233-010 


WAC 16-233-020 


WAC 16-233-025 
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WAC 16-233-100 


WAC 16-233-105 


WAC 16-233-110 


WAC 16-233-115 


WAC 16-233-120 


WAC 16-233-125 


WAC 16-233-130 


WAC 16-233-135 


WAC 16-233-140 


WAC 16-233-145 


WAC 16-233-150 


WAC 16-233-155 


WAC 16-233-200 


WAC 16-233-205 


WAC 16-233-210 


WAC 16-233-215 


WAC 16-233-220 


WAC 16-233-225 


WAC 16-233-230 
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Applicability of this chapter—Stan- 
dards for workers—40 C.F.R., § 
170.102. 


Exceptions—Standards for workers— 
40 C.F.R., § 170.103. 


Exemptions—Standards for workers— 
40 C.F.R., § 170.104. 


Restrictions associated with pesticide 
applications—Standards for workers— 
40 C.F.R., § 170.110. 


Entry restrictions—Standards for work- 
ers—40 C.F.R., § 170.112. 


Notice of applications—Standards for 
workers—40 C.F.R., § 170.120. 


Providing specific information about 
applications—Standards for workers— 
40 C.F.R., § 170.122. 


Notice of applications to handler 
employers—Standards for workers— 
40 C.F.R., § 170.124. 


Pesticide safety training—Standards for 
workers—40 C.F.R., § 170.130. 


Posted pesticide safety information— 
Standards for workers—40 C.F.R., § 
170.135. 


Decontamination—Standards for work- 
ers—40 C.F.R., § 170.150. 


Emergency assistance—Standards for 
workers—40 C.F.R., § 170.160. 


Applicability of this subpart—Stan- 
dards for pesticide handlers—40 
C.F.R., § 170.202. 


Exemptions—Standards for handlers— 
40 C.F.R., § 170.204. 


Restrictions during applications—Stan- 
dards for pesticide handlers—40 
C.F.R., § 170.210. 


Providing specific information about 
applications—Standards for pesticide 
handlers—40 C.F.R., § 170.222. 


Notice of applications to agricultural 
employers—Standards for pesticide 
handlers—40 C.F.R., § 170.224. 
Pesticide safety training—Standards for 
pesticide handlers—40 C.F.R., § 
170.230. 

Knowledge of labeling and site-specific 


information—Standards for pesticide 
handlers—40 C.F.R., § 170.232. 
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WAC 16-233-235 Safe operation of equipment—Stan- 
dards for pesticide handlers—40 


C.F.R., § 170.234. 


Posted pesticide safety information— 
Standards for pesticide handlers—40 
C.F.R., § 170.235. 


Personal protective equipment—Stan- 
dards for pesticide handlers—40 
C.F.R., § 170.240. 
Decontamination—Standards for pesti- 
cide handlers—40 C.F.R., § 170.250. 
Emergency assistance—Standards for 
pesticide handlers—40 C.F.R., § 
170.260. 


WAC 16-233-240 


WAC 16-233-245 


WAC 16-233-250 


WAC 16-233-255 
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tion requirements, 314-55-1025 Proficiency testing, 314-55- 
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testing, and 314-55-103 Good laboratory practice checklist. 
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Date of Intended Adoption: On or after January 25, 
2017. 

Submit Written Comments to: Joanna Eide, Policy and 
Rules Coordinator, P.O. Box 43080, Olympia, WA 98504, e- 
mail rules@Icb.wa.gov, fax (360) 664-9689, by January 11, 
2016 [2017]. 

Assistance for Persons with Disabilities: Contact Joanna 
Eide by January 4, 2016 [2017], (360) 664-1622. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The purpose of 
this proposal is to make necessary rule changes for laboratory 
certification requirements, proficiency testing (PT), pesticide 
action levels, requirements to promote lab accuracy and con- 
sistency, and quality assurance (QA) requirements. 

Reasons Supporting Proposal: Rule changes are needed 
to protect consumer safety through ensuring laboratories 
employ appropriate testing methodologies and achieve accu- 
rate testing results for marijuana. Creating PT requirements 
to achieve and maintain certification and parameters for lab- 
oratories will promote accuracy and accountability in mari- 
juana testing by certified laboratories. Additionally, current 
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permanent rules provide how a laboratory may be certified by 
WSLCB, but do not contain provisions on what a laboratory 
must do to remain certified or how WSLCB may suspend or 
revoke the certification of a laboratory. WSLCB needs the 
authority to suspend or revoke the certification of a labora- 
tory that does not follow rule requirements for testing or for 
those laboratories that do not consistently achieve accurate 
testing results. Rules for pesticide action levels are needed for 
pesticides not allowable for use in the production of mari- 
juana. Currently, permanent rules contain a zero tolerance for 
disallowed pesticides, which is unworkable and virtually 
untestable. WSLCB needs action levels for pesticides to 
determine when a sample should fail QA testing and when a 
recall should be initiated. 

Statutory Authority for Adoption: RCW 69.50.342 and 
69.50.345. 

Statute Being Implemented: RCW 69.50.342 and 
69.50.345. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: WSLCB, governmental. 

Name of Agency Personnel Responsible for Drafting: 
Joanna Eide, Policy and Rules Coordinator, 3000 Pacific 
Avenue S.E., Olympia, WA 98504, (360) 664-1622; Imple- 
mentation: Marijuana Examiners Unit, 3000 Pacific Avenue 
S.E., Olympia, WA 98504, (360) 664-1600; and Enforce- 
ment: Justin Nordhorn, Chief Enforcement, 3000 Pacific 
Avenue S.E., Olympia, WA 98504, (360) 664-1726. 

A small business economic impact statement has been 
prepared under chapter 19.85 RCW. 


Small Business Economic Impact Statement 


Chapter 19.85 RCW, Regulatory Fairness Act, requires 
an analysis of the economic impact proposed rules will have 
on regulated businesses. Preparation of a small business eco- 
nomic impact statement (SBEIS) is required when proposed 
rules will impose more than minor costs on businesses. 

"Minor cost" means a cost that is less than one percent of 
annual payroll or the greater of either .3 percent of annual 
revenue or $100. 

"Small business" means any business entity that is 
owned and operated independently from all other businesses 
and has fifty or fewer employees. 

Describe the Proposed Rule Changes, Including a 
Brief History of the Issue and an Explanation of Why the 
Proposed Rule Change is Needed: 

Rule changes are needed regarding laboratory certifica- 
tion requirements, PT, pesticide action levels, requirements 
to promote lab accuracy and consistency, and QA require- 
ments. Rule changes are needed to protect consumer safety 
through ensuring laboratories employ appropriate testing 
methodologies and achieve accurate testing results for mari- 
juana. Creating PT requirements to achieve and maintain cer- 
tification and parameters for laboratories will promote accu- 
racy and accountability in marijuana testing by certified lab- 
oratories. Additionally, current permanent rules provide how 
a laboratory may be certified by WSLCB, but do not contain 
provisions on what a laboratory must do to remain certified or 
how WSLCB may suspend or revoke the certification of a 
laboratory. WSLCB needs the authority to suspend or revoke 
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the certification of a laboratory that does not follow rule 
requirements for testing or for those laboratories that do not 
consistently achieve accurate testing results. 

Rules for pesticide action levels are needed for pesticides 
not allowable for use in the production of marijuana. Cur- 
rently, permanent rules contain a zero tolerance for disal- 
lowed pesticides, which is unworkable and virtually untest- 
able. WSLCB needs action levels for pesticides to determine 
when a sample should fail QA testing and when a recall 
should be initiated. 

WSLCB convened an informal work group to gather 
information and receive recommendations for the changes 
proposed in this rule making. The work group was comprised 
of WSLCB staff, certified labs, marijuana businesses, 
WSLCB's certifying and auditing vendor, and other state 
agencies, including the department of health, the department 
of agriculture, and the department of ecology. Several meet- 
ings were held over a period of six months to gather informa- 
tion and suggestions for this rule making in addition to the 
comments and recommendations received as part of the rule- 
making process. 

Identify which Businesses are Required to Comply 
with the Proposed Rule Changes. How many businesses 
of each type are involved? (Use the North American 
Industry Classification System (NAICS) codes where pos- 
sible): There are no NAICS codes for marijuana production, 
processing, or retail businesses. There is no current data on 
payroll for marijuana production, processing, retail, or testing 
businesses. Certified labs and licensed producers and proces- 
sors will be required to adhere to the proposed rule changes. 

The following numbers are based on information pulled 
on December 6, 2016. 


Certified Laboratories: 18 
Licensed Producers/Processors: 917 
Licensed Producers: 174 
Licensed Processors: 141 


Producers by Tier: 


Tier 1 (up to 2,000 sq. ft.): 198 
Tier 2 (2,000 - 10,000 sq. ft.): 480 
Tier 3 (10,000 - 30,000 sq. ft.): 415 


Summary of the Compliance Requirements Included 
in the Proposed Rule Changes: The proposed rules include 
the following compliance requirements: 


- Increases and adjustments to QA testing requirements. 

- Additions, including recordkeeping and testing method- 
ology adjustments, to the good laboratory practice 
checklist in WAC 314-55-103, incorporating 5.4 of ISO 
17025. 

- PT requirements for labs seeking certification and for 
certified labs to maintain certification. 

- Pesticide action levels to detect compliance with restric- 
tions on the use of pesticides. 

- Adjustments to sample deduction by licensed producers 
and processors with increases in sample numbers and 
size of sample from one gram to two grams per sample. 
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Sample labeling requirements are adjusted to clearly 
mark samples with all necessary information for identifi- 
cation. 


Analyze the Probable Cost of Compliance. Identify 
the probable costs to comply with the proposed rule 
changes, including: Cost of equipment, supplies, labor, 
professional services and increased administrative costs; 
and whether compliance with the proposed rule will cause 
businesses to lose sales or revenue: Lab equipment cost 
estimates for testing water activity rate (new): $1200-$4000. 
These equipment costs are one-time costs. Ongoing costs are 
estimated at ten percent of the initial equipment cost per year, 
at a rate of $120-$400. 

Lab equipment costs for mycotoxin testing (new): 
Mycotoxin testing can be accomplished with a liquid chro- 
matography system with a mass spectrometer (LC/MS) or by 
purchasing enzyme-linked immunosorbent assay (ELISA) 
kits. It is estimated that about half of the certified labs could 
use existing equipment to perform these new testing require- 
ments. 

Increased inspections for auditing of certified labs due to 
changes with the good laboratory practice checklist in WAC 
314-55-103. These changes also include increased record- 
keeping requirements and may require increased training of 
employees of certified labs. 

Increased residual solvent testing requirements will also 
result in some additional administrative and operational costs 
for certified labs. 

Producers and processors will have administrative costs 
to adjust to the proposed changes in sample deduction. This 
will vary depending on the producer. Adjustments are 
intended to reduce self-selection bias with sample deduction. 
Changes include requirements for each sample to be pack- 
aged in a separate container to increase accurate assessment 
of lots and batches. Labs may collect samples if they choose, 
which may result in an increased cost to producers and pro- 
cessors should they agree to this, but would be an optional 
cost. 

Some labs estimate the need for all additional equipment 
to adjust to the changes in the proposed rules will cost around 
$500,000. If this is true, they estimate that if sample volumes 
increase at a rate of fifty percent per year and assume that labs 
intend to aim for a twenty-four month return on investment 
for purchasing that equipment, the five labs that do the major- 
ity of the QA testing in Washington will need to increase 
average per sample price for QA testing by $17.42 to meet 
that return on investment goal. However, WSLCB's certify- 
ing and auditing vendor believes that around half of the cur- 
rently certified labs already have the equipment to comply 
with the majority of the proposed changes in this rule mak- 
ing. 

Professional services: Labs will need to use professional 
services of WSLCB approved PT providers. PT - currently 
required by emergency rule. This rule making will make 
those requirements permanent. Under these proposed rules, 
labs must successfully complete PT for each field of testing 
the lab seeks to be certified for. Certified labs must partici- 
pate in two rounds of PT per year for each field of testing and 
maintain a passing score on an ongoing basis, in a minimum 
of two out of three successive rounds of PT. Currently, there 
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are three PT programs available: Potency analysis, microbial 
analysis, and residual solvents. As more PT programs for 
other fields of testing become available, certified labs will be 
required to complete those programs for the fields of testing 
that the lab is certified for. Costs for compliance should 
decrease over time as more PT programs become available on 
the market and competition increases. Examples of PT testing 
costs range from $75 for one calibration to $575 for a blind 
PT for THC and cannabinol. Many PT rounds are priced 
around $250 per round, though some are higher. 

Marijuana producers and processors will have to con- 
tinue to use the services of one or more certified labs to pro- 
vide required QA tests under current rules and the proposed 
changes to rules in this rule making. 

Whether the increased costs will result in lost sales _or 
revenue: Licensed marijuana businesses may see a small loss 
comparative to overall wholesale value of lots in sales due to 
increased sampling amounts as proposed in the rule changes. 
However, these losses can be made up by passing costs along 
to the ultimate consumer at retail. Increased testing costs and 
administrative costs for certified lab compliance with the 
changes may be offset by increases to testing charges to 
licensed marijuana producers and processors. These 
increased costs again can be passed on to consumers at retail. 

Analyze Whether the Proposed Rule Changes May 
Impose More Than Minor Costs on Businesses in the 
Industry: "Minor cost" means a cost that is less than one per- 
cent of annual payroll or the greater of either .3 percent of 
annual revenue or $100. Based upon the available data, costs 
of compliance and administrative costs, increases to sample 
quantities and amounts, and increases to testing require- 
ments, WSLCB concludes that the proposed rule changes 
will result in more than minor costs to businesses in the mar- 
iyuana industry. 

Average wholesale price per gram of marijuana was 
$2.98 over the past year (2016). The current average retail 
price of marijuana per gram, including excise tax, was $8.61 
in the month of October 2016. On average, the price per gram 
of marijuana from October 2015 to October 2016 was 
approximately $8.67/gram. These average values inform a 
conclusion that the adjustments to sampling numbers and 
sizes will result in the following costs to producers and pro- 
cessors in losses to wholesale sales: 


Total Lot Costs 
Wholesale # of Total (Wholesale 
Lot Size Value Samples | Grams Sales) 
Up to 5 lbs. $6,758.64 3 6 $17.88 
(2268 grams) 
5-10 Ibs. (4536 $13,517.28 4 8 $23.84 
grams) 
10-15 Ibs. $20,275.92 5 10 $29.80 
(6804 grams) 


The amount of costs incurred will depend on the amount 
of marijuana produced or processed by licensees, which var- 
ies by licensee. 

According to industry and through researching pricing 
for QA tests that currently certified labs offer, pricing esti- 
mated averages for QA testing under current rules and the 
proposed changes in this rule making are as follows: 
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Current Rules | Proposed Rules 
Test Costs Costs 
Potency $40.00 $40.00 x 3 (poten- 
tial volume dis- 
counts) 
Microbial $40.00 $40.00 
Mycotoxin N/A $20.00 
Residual Solvent $40.00 $60.00 


Some industry members noted that the proposed require- 
ments for three separate potency tests may not result in price 
increases as labs may choose to offer volume discounts for 
potency tests. Additionally, many labs include moisture test- 
ing without increased costs when testing for the full battery of 
other tests required. How much increased costs for testing 
incurred depends on the individual licensee production 
amounts and processed material amounts and type of product. 
For producers, this will be dependent on the tier level the pro- 
ducer falls under and whether the producer harvests year- 
round or on a seasonal basis (indoor grow vs. outdoor grows). 
For processors, this is dependent on the amount and type of 
products processed. Four thousand two hundred forty-three 
samples were tested by certified labs in June 2016. 

Costs will likely be passed along to the ultimate con- 
sumer at retail. Some retailers have stated screening mari- 
juana products for toxins is a selling point and converts cus- 
tomers to the regulated marijuana market rather than the 
illicit market. 

Determine Whether the Proposed Rule May Have a 
Disproportionate Impact on Small Businesses as Com- 
pared to the Ten Percent of Businesses That are the Larg- 
est Businesses Required to Comply with the Proposed 
Rule: It is likely that the QA testing changes will dispropor- 
tionately impact smaller producers and processors. Smaller 
harvests will be subject to the increased sampling sizes and 
increased testing requirements, and the sample amounts will 
maximize cost-savings when larger lots (fifteen lbs.) are 
used. Smaller harvests of five lbs. or less will not be able to 
take advantage of the cost-savings measures with sampling at 
larger lot sizes. Increased sample size amounts will also 
result in higher costs for compliance since that will take 
material out of the market (otherwise could be sold) for test- 
ing purposes. 

It is estimated that virtually all of the certified labs qual- 
ify as small businesses. For this reason, all changes to rule 
requirements will impact those small businesses. 


If the Proposed Rule Changes Have a Disproportion- 
ate Impact on Small Businesses, Identify the Steps Taken 
to Reduce the Costs of the Rule on Small Businesses. If the 
costs cannot be reduced provide a clear explanation of 
why or the justification for not reducing costs: The 
WSLCB initially considered adopting a requirement that labs 
seeking certification to test marijuana and current certified 
labs achieve ISO 17025 accreditation as a condition of 
acquiring and maintaining WSLCB certification. The costs 
associated with achieving ISO accreditation would have been 
quite substantial and ongoing and labs expressed concerns 
relative to that. Instead, WSLCB worked with its certifying 
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and auditing vendor to incorporate certain provisions (section 
5.4 - Test and Calibration Methods and Method Validation) 
from ISO accreditation into its good laboratory standards 
checklist, rather than requiring ISO accreditation. This 
change was also recommended by certified labs that partici- 
pated in informal work group discussions. This change will 
help to achieve the goals of promoting good laboratory prac- 
tices, sound testing methodologies, consistency, and accu- 
racy while avoiding the higher costs of ISO accreditation in 
addition to lab certification costs. The new items in the good 
laboratory standards checklist in WAC 314-55-103 will 
increase costs and compliance requirements for labs, includ- 
ing increased auditing costs, but at a lesser expense than ISO 
accreditation. 

Increased sample sizes and number of samples required 
for testing, specifically for potency testing may result in ini- 
tial losses of wholesale sales, but may ultimately be made up 
through adjustments to pricing based on increased costs and 
passed along to the consumer at retail. Given that the average 
price per gram at retail is currently $8.67, the increased price 
at wholesale and at retail should be comparatively low. Some 
industry members estimated that this increase at wholesale 
could be around $0.10 per gram. Additionally, larger lot sizes 
may make inventory management easier for those producers 
who have harvests large enough to create larger lots. If this 
occurs, it could mean reductions to operational and adminis- 
trative costs, which could result in more mitigating cost sav- 
ings. Even smaller producers and processors may benefit in 
potential cost savings due to the increased flexibility in lot 
sizing depending on business decisions made. 

Added mycotoxin testing as a required QA test. This 
change is proposed as a response to removal of certain micro- 
biological test requirements. This adjustment does not result 
in a net increase to testing costs, and some industry members 
estimate that licensed marijuana producers in Washington 
could collectively save upwards of $30 million due to the 
adjustments in the microbiological limits tests. However, due 
to other changes in QA testing requirements, specifically 
with the requirement of three potency tests rather than one, 
industry members estimate a twenty-five percent increase to 
testing costs. This estimate may be higher than actual cost 
impacts due to mitigating factors, such as the removal of 
some testing requirements, flexibility of lot sizes, and ability 
to pass along additional costs to consumers. Some industry 
members have expressed that the monetary benefit of the pro- 
posed rules to the marijuana producers may "far outweigh 
any costs associated with enhanced quality assurance." 

Adjustments to when testing must be performed are pro- 
posed to allow for greater flexibility while still ensuring the 
proper tests are performed prior to products being sold at 
retail. This change was made to promote flexibility aimed at 
cost savings. Specifically, it will avoid having to test certain 
products (concentrates) twice prior to being sold at retail. 

Costs will likely be passed along to consumers at retail, 
which is a mitigating factor. The additional costs associated 
with the increased testing, PT, and good laboratory practice 
checklist enhancements are necessary to promote accurate 
testing and information for consumers. Many of the changes 
proposed in this rule making are to include standards that are 
common for environmental labs which are similar to certified 
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labs that test cannabis in Washington and are necessary to 
promote consistency, accuracy, and the proper information 
provided to consumers at retail. 

Though these proposed rule changes will mean increased 
costs for businesses in the marijuana industry, these costs are 
justifiable. Rule changes are needed to protect consumer 
safety and convey accurate information to consumers through 
ensuring laboratories employ appropriate testing methodolo- 
gies and achieve accurate testing results for marijuana. Creat- 
ing PT requirements to achieve and maintain certification and 
parameters for laboratories will promote accuracy and 
accountability in marijuana testing by certified laboratories. 

Describe How Small Businesses Were Involved in the 
Development of the Proposed Rule: WSLCB staff held sev- 
eral meetings with industry members, certified labs, 
WSLCB's certifying and auditing vendor, and other state 
agencies to inform the proposed rule changes in this CR-102 
and to gather information relating to costs and effectiveness 
of potential rule changes. WSLCB staff collected comments 
both in writing and verbally from industry members as part of 
the rule-making process and informal work group meetings. 
Many of the changes included in this rule making are directly 
in response to requests from certified labs and the cannabis 
industry, as well as recommendations from partner science 
agencies. Additionally, the Cannabis Alliance in conjunction 
with the Washington Cannabis Laboratory Association con- 
ducted a survey of marijuana licensees at each level of the 
cannabis market which it shared with WSLCB to assist in the 
development of this SBEIS. WSLCB will continue to receive 
and assess comments as part of the formal comment process 
as this rule making progresses. 

Identify the Estimated Number of Jobs That Will Be 
Created or Lost as the Result of Compliance with the Pro- 
posed Rule Changes: It is possible that these proposed rule 
changes could increase jobs in laboratories as additional tests 
would be required, which may create a need to hire additional 
staff. It is unclear whether the proposed changes will cause 
job losses as increased costs may be offset by [being] passing 
along to the consumer at retail. 


A copy of the statement may be obtained by contacting 
Joanna Eide, Policy and Rules Coordinator, 3000 Pacific 
Avenue S.E., Olympia, WA 98504, phone (360) 664-1622, 
fax (360) 664-9689, e-mail Joanna.Eide@Icb.wa.gov. 

A cost-benefit analysis is not required under RCW 
34.05.328. A cost-benefit analysis was not required under 
RCW 34.05.328 because the proposed new rule does not 
qualify as a significant legislative rule or other rule requiring 
a cost-benefit analysis under RCW 34.05328(5) [34.05.328 
(5)]. 


December 7, 2016 
Jane Rushford 
Chair 


NEW SECTION 


WAC 314-55-0995 Laboratory certification and 
accreditation requirements. The following requirements 
apply to third-party labs seeking certification by the WSLCB 
or its designee to do quality assurance testing on marijuana 
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and marijuana products in Washington state, and for certified 
third-party laboratories (certified labs) to remain certified by 
the WSLCB. The requirements provided in this section are 
continuing requirements, and must be adhered to and main- 
tained for a third-party lab to remain certified. The WSLCB 
may summarily suspend a lab's certification if a certified lab 
is found out of compliance with the requirements of this 
chapter. 

(1) A third-party laboratory must be certified by the 
WSLCB or their vendor as meeting the WSLCB's accredita- 
tion and other requirements prior to conducting quality assur- 
ance tests required under this chapter. Certified labs must 
conspicuously display the certification letter received by the 
WSLCB upon certification at the lab's premises in a conspic- 
uous location where a customer may observe it unobstructed 
in plain sight. 

(2) A person with financial interest in a certified lab may 
not have direct or indirect financial interest in a licensed mar- 
ijuana producer or processor for whom they are conducting 
required quality assurance tests. A person with direct or indi- 
rect financial interest in a certified lab must disclose to the 
WSLCB by affidavit any direct or indirect financial interest 
in a licensed marijuana producer or processor. 

(3) The following provisions are conditions of certifica- 
tion for third-party testing labs. Failure to adhere to the below 
requirements may result in the suspension or revocation of 
certification. 

(a) Each lab must employ a scientific director responsi- 
ble to ensure the achievement and maintenance of quality 
standards of practice. The scientific director must possess the 
following minimum qualifications: 

(i) A doctorate in the chemical or microbiological sci- 
ences from a college or university accredited by a national or 
regional certifying authority with a minimum of two years' 
post-degree laboratory experience; 

(ii) A master's degree in the chemical or microbiological 
sciences from a college or university accredited by a national 
or regional certifying authority with a minimum of four years' 
of post-degree laboratory experience; or 

(iii) A bachelor's degree in the chemical or microbiolog- 
ical sciences from a college or university accredited by a 
national or regional certifying authority with a minimum of 
six years of post-education laboratory experience. 

(b) Certified labs must follow the analytical require- 
ments most current version of the Cannabis Inflorescence 
and Leaf Monograph published by the American Herbal 
Pharmacopoeia or notify the WSLCB or its designee what 
alternative scientifically valid testing methodology the lab is 
following for each quality assurance test. Third-party valida- 
tion by the WSLCB or its designee is required for any mono- 
graph or analytical method followed by a certified lab to 
ensure the methodology produces scientifically accurate 
results prior to use of alternative testing methods to conduct 
required quality assurance tests. 

(c) The WSLCB may require third-party validation and 
ongoing monitoring of a certified lab's basic proficiency to 
correctly execute the analytical methodologies employed by 
the certified lab. The WSLCB may contract with a vendor to 
conduct the validation and ongoing monitoring described in 
this subsection. The certified lab must pay all vendor fees for 
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validation and ongoing monitoring directly to the WSLCB's 
vendor. 

(4) Certified labs must allow the WSLCB or the 
WSLCB's vendor to conduct physical visits and inspect 
related laboratory equipment, testing and other related 
records during normal business hours without advance 
notice. 

(5) Labs must adopt and follow minimum good lab prac- 
tices (GLPs) as provided in WAC 314-55-103, and maintain 
internal standard operating procedures (SOPs), and a quality 
control/quality assurance (QC/QA) program as specified by 
the WSLCB. The WSLCB or authorized third-party organi- 
zation (WSLCB's designee) may conduct audits of a lab's 
GLPs, SOPs, QC/QA, and inspect all other related records. 

(6) The WSLCB or its designee will take immediate dis- 
ciplinary action against any certified lab that fails to comply 
with the provisions of this chapter or falsifies records related 
to this section including, without limitation, revoking the cer- 
tification of the certified lab. 


AMENDATORY SECTION (Amending WSR 16-11-110, 
filed 5/18/16, effective 6/18/16) 


WAC 314-55-101 Quality assurance sampling proto- 
cols. (1)((¢a})) To ensure ((that)) quality assurance samples 
submitted to certified third-party ((labs)) laboratories (certi- 
fied labs) are representative from the lot or batch from which 
they were sampled as required in RCW 69.50.348, licensed 
producers, licensed processors, certified ((third-partytabera- 
tertes)) labs, and their employees must adhere to the ((feHew- 
img)) minimum sampling protocols as provided in this sec- 
tion. 

(Œ) (2) Samplin: 
uct lots and batches: 

(a) Samples must be deducted in a way that is most rep- 
resentative of the lot or batch and maintains the structure of 
the marijuana sample. Licensees, certified ((third-partytabe- 
rateries)) labs, and their employees may not adulterate or 
change in any way the representative sample from a lot or 
batch before submitting the sample to certified ((thitd-party 
laberatories)) labs. This includes adulterating or changing the 
sample in any way as to inflate the level of potency, or to hide 
any microbiological contaminants from the required microbi- 
ological screening such as, but not limited to: 

(i) Adulterating the sample with kief, concentrates, or 
other extracts; 

(ii) Treating a sample with solvents to hide the microbial 
count of the lot or batch from which it was deducted. This (Gs 

ibiting)) subsection does 
not prohibit the treatment of failed lots or batches with meth- 
ods approved by the WSLCB; ((and)) or 

(iii) Pregrinding a flower lot sample. 


(( 


rotocols for all marijuana prod- 


€) (b) All samples must be taken in a sanitary environ- 
ment using sanitary practices and ensure facilities are con- 
structed, kept, and maintained in a clean and sanitary condi- 
tion in accordance with rules and as prescribed by the Wash- 
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ington state department of agriculture under chapters 16-165 
and 16-167 WAC. 


(Œ) (c) Persons ((taking)) collecting samples must 

wash their hands prior to ((deduecting-samples)) collecting a 

sample from a lot or batch, wear sterile gloves while prepar- 
ing or deducting the lot or batch for ((sampHng)) sample col- 
lection, and must use ((san#tary)) sterile utensils and storage 
devices when collecting samples. 

((€e))) (d) Samples must be placed in a sterile ((plastie-or 
gtass)) container, and stored in a location that prevents the 
propagation of pathogens and other contaminants((—Fhis 
tnchidestowtehtlevels mid temperatures andiow humid 
Hy-envirenments- 

(d))), such as a secure, low-light, cool and dry location. 

(e) The licensee ((shaH)) must maintain the lot or batch 
from which the sample was deducted in a secure, low-light, 
cool, and dry location to prevent the marijuana from becom- 
ing contaminated or losing its efficacy. 

(£) Each quality assurance sample must be clearly 
marked "quality assurance sample" and be labeled with the 
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(4) Certified labs may retrieve samples from a marijuana 
licensee's licensed premises and transport the samples 
directly to the lab. Certified labs may also return any unused 
portion of the samples. 

(5) Certified ((third-partytaberateries)) labs may reject 
or fail a sample if ((the¥)) the lab has reason to believe the 
sample was not collected in the manner required by this sec- 
tion, ((has-beer)) adulterated in any way, contaminated with 
known or unknown solvents, or ((was)) manipulated in a 
((way)) manner that violates the sampling protocols, limit 
tests, or action levels. 

(6) (6) The WSLCB or its designee will take immedi- 
ate disciplinary action against any licensee or certified 
((thitd-partytab-whieh)) lab that fails to comply with the pro- 
visions of this section or falsifies records related to this sec- 
tion including, without limitation, revoking the license ((e 
eertifieate-of)) the licensed producer or processor, or certifi- 
cation of the certified ((third-party)) lab. 


AMENDATORY SECTION (Amending WSR 16-11-110, 


following information: 

(i) The sixteen digit identification number generated by 
the traceability system; 

(ii) The license number and name of the certified lab 
receiving the sample; 

(iii) The license number and trade name of the licensee 
sending the sample: 

(iv) The date the sample was collected; and 

(v) The weight of the sample. 

(3) Additional sampling protocols for flower lots: 

(a) Licensees or certified ((third-partytabs-are required 
te-deduetfeur)) labs must collect a minimum of three sepa- 
rate samples from each marijuana flower lot ((#+erderte 

)) up to five 
pounds. An additional sample must ‘be collected for every 
five pound increment in lot weight, up to a maximum lot size 
of fifteen pounds. Flower lots that are more than five pounds, 
but less than ten pounds, require four samples. Flower lots 
more than ten pounds up to fifteen pounds require five sam- 
ples. Licensees or certified labs may collect more samples 
than this minimum, but must not collect less. The samples 
must be of roughly equal weight((; )) not less than ((ene)) two 
grams each((; 
mraynoet be morethan the maximuntatowed dn WAC 314- 
35-102). 

(b) The ((fewr-separate)) samples must be taken from dif- 
ferent ((quadrants)) sections of the flower lot. A ((quadrant)) 
section is the division ofa lot into ((fexr)) equal parts((—Fhis 

)) in the same number 
as the number of samples to be collected. Dividing a lot into 
sections prior to collecting samples must be done in a manner 
that ensures the samples ((were-dedueted)) are collected from 
((fext)) evenly distributed areas of the flower lot and may be 
done visually or physically. 

(c) The ((feur-separate-samples-may 
i}a)) samples must be packaged in separate containers ((that 
eonfermste)) conforming to the packaging and labeling 
requirements in subsection (2) of this section for storage and 


transfer to a certified ((third-party)) lab. 


filed 5/18/16, effective 6/18/16) 


WAC 314-55-102 Quality assurance testing. ((G))) A 
third-party testing lab must be certified by the WSLCB or 
((thet#)) the WSLCB's vendor as meeting the WSLCB's 
accreditation and other requirements prior to conducting 
((requitred)) quality assurance tests((—Certifted tabs 
receive a-certification letter from the WSLCB and mustcon- 


spietously-display this letter in the lab in-plain sight ofthe 


ments-of this-chapter- 
yA person with financialinterest in-a-certified third- 
partytestine lab-may not have direct or indirect finanetat 


ee ee 
third-partytestine lab-must disclose te the WSLCB by-affida- 
vitany director indirect financialinterestin-ateensed mart 
juana produeerorproeessor- 

G)As- condition of certification, each lab-mustemploy 
tions: 

fa)}Hasearnedfrom-aceollege-oruniversity-aceredited 
by-a- national or regional certifyine authority a_decterate in 
the-chemical or bielesical seiences-and_amindniun ef tye 
years_pest-degree taboratery_experienee or 

(6) Has-earned-a-master's- degree the chemical or bie- 
tegteatsetenees-and has-amintmunoffeuryears_of pest- 
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ity-assuranee test The WSECB may require third party val- 
analytical method followed by 
thetabte-ensurethe 


accurate results _prierto them usine these standards when 
eonducting required quality assurance tests. 


Oe Oe n IOPE may 


jab’ baci E A oe E 


E E E E N 


(6) The tab ali alow ae VE oek 


conduct physical yisits-_and inspect related laborateryequip- 
ment_testine-and other related records-_durine normal bust 
(Labs must adept and follow minimum good ta prac- 


dures (SOPs)and-e quality eentrol/ assurance 
{QC/OA} programas- specHiedbythe-WSECB-Fhe WSECB 


lab's-GLPs. SOPs _OC/OQA and inspeet alt other related 
records- 


(8) Fhe WSLCB-orits designeeavit take immediate dis- 
T | niet bid ae party = 
records related tothis section inchiding without imitation, 

kinst £ ra fied third lab. 

(9)-Fhe general body-_ofrequired quality_assurance tests 
for-martipanaflowers-_and infused products may inchide 
moisture-content potency anabysis, foreien matter inspection, 
microbiological sereening, pesticide and other chemical rest- 
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M total delta-9 THC = M delta-9 THC + (0.877 x M delta-9 
THCA). 

(B) Total CBD must be calculated as follows, where M 
is the mass or mass fraction of CBD and CBDA: M total CBD 
=M CBD + (0.877 x M CBDA). 

(iii) Regardless of analytical equipment or methodology, 
certified labs must accurately measure and report the acidic 
(THCA and CBDA) and neutral (THC and CBD) forms of 
the cannabinoids. 

(b) Potency analysis for flower lots. 

(i) Certified labs must test and report the individual 
results and averages for the number of required flower lot 
samples as described in WAC 314-55-101(3) for the follow- 
ing required cannabinoids: 

(A) THCA; 

(B) THC; 

(C) Total THC; 

(D) CBDA; 

(E) CBD; and 


Œ) Total CBD. 
(ii) Calculating total THC and total CBD. 


(A) Total THC must be calculated as follows, where M 
is the mass or mass fraction of delta-9 THC or delta-9 THCA: 
M total delta-9 THC = M delta-9 THC + (0.877 x M delta-9 
THCA). 

(B) Total CBD must be calculated as follows, where M 
is the mass or mass fraction of CBD and CBDA: M total CBD 
=M CBD + (0.877 x M CBDA). 

(c) Certified labs may combine in equal parts multiple 
samples from the same flower lot for the purposes of the fol- 
lowing tests after the individual samples described in WAC 
314-55-101(3) have been tested for potency analysis. 

(i) Moisture analysis. The sample and related lot or 


batch fails quality assurance testing for moisture analysis if 


+H 
the-mosteurrentversion-ofthe-Cannabistnfloreseenceand 
Leafmenegraph_published by the American Herbal Pharma- 
copoeia- 

{a)) required under this section. 

(1) Quality assurance fields of testing. Certified labs 
must be certified to the following fields of testing by the 
WSLCB or its designee and must adhere to the guidelines for 
each quality assurance field of testing listed below. Labs may 
become certified by the WSLCB or its designee to test for 
heavy metal and pesticide residue screening, but must 
become certified in those fields of testing prior to conducting 
any testing or screening. 

(a) Potency analysis. 

(i) Certified labs must test and report the following can- 
nabinoids to the WSLCB when testing for potency: 

(A) THCA; 

(B) THC; 

(C) Total THC; 

(D) CBDA; 

(E) CBD; and 

(F) Total CBD. 

(ii) Calculating total THC and total CBD. 

(A) Total THC must be calculated as follows, where M 


the results exceed the following limits: 

(A) Water activity rate of more than 0.65 a,,; and 

(B) Moisture content more than fifteen percent. 

(ii) Foreign matter screening. The sample and related 
lot or batch fail quality assurance testing for foreign matter 
screening if the results exceed the following limits: 

(A) Five percent of stems 3mm or more in diameter; and 

(B) Two percent of seeds or other foreign matter. 

(iii) Microbiological screening. The sample and related 
lot or batch fail quality assurance testing for microbiological 
screening if the results exceed the following limits: 


E. coli (pathogenic 


Enterobacteria 


(bile-tolerant gram- 
negative bacteria) 


strains) and Salmo- 
nella spp. 


Unprocessed Plant 104 Not detected in 1g 
Material 

Extracted or pro- 103 Not detected in 1g 
cessed Botanical 

Product 


(iv) Mycotoxin screening. The sample and related lot or 
batch fail quality assurance testing for mycotoxin screening if 
the results exceed the following limits: 

(A) Total of Aflatoxin B1, B2, G1, G2: 20 ug/kg of sub- 
stance; and 


is the mass or mass fraction of delta-9 THC or delta-9 THCA: 
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(B) Ochratoxin A: 20 g/kg of substance. 
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(d) Residual solvent screening. Except as otherwise 


provided in this subsection, a sample and related lot or batch 
fail quality assurance testing for residual solvents if the 
results exceed the limits provided in the table below. Resid- 
ual solvent results of more than 5,000 ppm for class three sol- 
vents, 50 ppm for class two solvents, and 2 ppm for class one 
solvents as defined in United States Pharmacopoeia, USP 30 
Chemical Tests / <467> - Residual Solvents (USP <467>) 


Solvent* ppm 
Propane 5,000 
Toluene 890 
Xylene** 2,170 


*And isomers thereof. 
**Usually 60% m-xylene, 14% p-xylene, 9% o-xylene with 17% ethyl neb- 
zene. 


not listed in the table below fail quality assurance testing. 
When residual solvent screening is required, certified labs 
must test for the solvents listed in the table below at a mini- 
mum. 


(2) Quality assurance testing required. The following 


quality assurance tests are the minimum required tests for 
each of the following marijuana products, respectively. 
Licensees and certified labs may elect to do additional testing 
if desired. 


Solvent* ppm 
‘Acetone 5.000 (a) General quality assurance testing requirements 
-m for certified labs. 
Benzene 2 (i) Certified labs must record an acknowledgment of the 
Butanes 5.000 receipt of samples from producers or processors in the 
Cyclohexane 3.880 WSLCB seed to sale traceability system. Certified labs must 
Chlorof 5 also verify if any unused portion of the sample was destroyed 
ssorotorm = or returned to the licensee after the completion of required 
Dichloromethane 600 testing. 
Ethanol 2,500 Gi) Certified labs must report quality assurance test 
Ethyl acetat results directly to the WSLCB traceability system when qual- 
ZA aceae 3.000 ity assurance tests for the field of testing are required within 
Heptanes 5,000 twenty-four hours of completion. 
Hexanes 290 (iii) Certified labs must fail a sample if the results for any 
Isopropanol 5.000 limit test are above allowable levels regardless of whether the 
(2-propanol) limit test is required in the testing tables in this section. 
Methanol 3.000 (b) Marijuana flower lots and other material lots. 
——— — Marijuana flower lots or other material lots require the fol- 
Pentanes 5,000 lowing quality assurance tests: 
Product Test(s) Required ((Maximun SampleSize)) 
((HowerLbets-and-Other Material Lets)) 

Lots of marijuana flowers or other material that | 1. Moisture content ((F-grams)) 
will not be extracted 2. Potency analysis 

3. Foreign matter inspection 

4. Microbiological screening 

5. Mycotoxin screening 


(Œ) (c) Intermediate products. Intermediate products must meet the following requirements related to quality assurance 


testing: 


(i) All intermediate products must be homogenized prior to quality assurance testing; 
(ii) ((A-bateh)) For the purposes of this section, a batch is defined as a single run through the extraction or infusion process; 
(iii) A batch of marijuana mix may not exceed ((five)) fifteen pounds and must be chopped or ground so no particles are 


greater than 3 mm; and 


(iv) All batches of intermediate products require the following quality assurance tests: 


Product 


Test(s) Required 
Intermediate Products ((MaximuntSampleSize)) 


Marijuana mix 1. Moisture content* ((F-srams)) 
2. Potency analysis 

3. Foreign matter inspection* 
4. Microbiological screening 
5. Mycotoxin screening 
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Product 


Test(s) Required 
Intermediate Products 


(Maximum SampleSize)) 


Concentrate or extract made with hydrocarbons 
(solvent based made using n-butane, isobutane, 


propane, heptane, or other solvents or gases 
approved by the board of at least 99% purity) 


1. Potency analysis 


passed_QA_testing})) Mycotoxin screening* 


3. Residual solvent test 


((2-grams)) 


Concentrate or extract made with a CO, 
extractor like hash oil 


1. Potency analysis 

9. (iebsin . kifusi 
flowersandotherplantmateriaHhathas-not- 
passed-QA+esting})) Mycotoxin screening* 


3. Residual solvent test 


((2-grams)) 


Concentrate or extract made with ethanol 


1. Potency analysis 

3. (Oierobiolesiċal f kifusi 
flowersandotherplantmateriaHhathas-not- 
passed-QA+esting})) Mycotoxin screening* 


3. Residual solvent test 


((2-grams)) 


Concentrate or extract made with approved 
food grade solvent 


1. Potency analysis 


2. Microbiological screening ((fenby+Fusinge- 


3. Mycotoxin screening* 
4. Residual solvent test 


((2-grams)) 


Concentrate or extract (nonsolvent) such as 
kief, ((hashish)) hash, rosin, or bubble hash 


1. Potency analysis 
2. Microbiological screening 
3. Mycotoxin screening 


((2-grams)) 


Infused cooking oil or fat in solid form 


1. Potency analysis 

2. Microbiological screening ((fenty fusing 
flowers-and other plantimaterta that has net 
passed QA testing)))* 


3. Mycotoxin screening* 


((2-grams)) 


x Field of testing is only required if using lots of marijuana flower and other plant material that has not passed QA testing. 


((€e))) (d) End products. All marijuana, marijuana-infused products, marijuana concentrates, marijuana mix packaged, and 
marijuana mix infused sold from a processor to a retailer require the following quality assurance tests: 


Test(s) Required 
Product End Products ((Maximum-Samplłe-Size)) 

Infused solid edible ((}) Potency analysis ((s+)) 

Infused liquid (like a soda or tonic) ((4)) Potency analysis ((A4mH€)) 

Infused topical ((4)) Potency analysis ((4ani#)) 
Marijuana mix packaged (loose or rolled) ((4)) Potency analysis ((2-grams)) 
Marijuana mix infused (loose or rolled) ((4)) Potency analysis ((2-rams)) 
Concentrate or marijuana-infused product for | ((4)) Potency analysis ((Hani#)) 
inhalation 


((€)) (e) End products consisting of only one interme- 
diate product that has not been changed in any way ((is)) are 
not subject to potency analysis. 

(( Certified third EATE Iditional 
sample-materialin excess_of amounts_tsted in the table in 
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the testine _purpeses-deseribed in WAC 314-55 102. 
C3) Atthe diseretion- ofthe WSLCB-a preducer-or-pre- 


eessermust provide an employee_of the WSLCB or thet des- 
Cael ted tal emai ean apna OT ii 


fertilizers, erop-production-aids, pesticides. OE IOS 


ks—Samples-maybe-sereenedfor-pest- 
eides_and chemical residues unsafe teyels_of metals_and 


used for other quality assurance tests deemed necessary by 
ducet-or processor, 

€4))) (3) No lot of usable flower, batch of marijuana 
concentrate, or batch of marijuana-infused product may be 
sold or transported until the completion ((efalrequired)) and 
successful passage of quality assurance testing((-)) as 
required in this section, except: 

(a) Business entities with multiple locations licensed 
under the same UBI number may transfer marijuana products 
between the licensed locations under ((the##)) the same UBI 
number prior to quality assurance testing((- 


5) Anyusable marijuana or mariuane-infused preduet 
that- passed the required quality assurance tests may be 
tabeled-as “Ctass-A* Only “Class At usable maripiene oF 


infused i be-all ee td. 

46))), and 

(b) Licensees may wholesale and transfer batches or lots 
of flower and other material that will be extracted and mari- 
juana mix and nonsolvent extracts for the purposes of further 
extraction prior to completing required quality assurance test- 
ing. Licensees may wholesale and transfer failed lots or 
batches to be extracted pursuant to subsection (5) of this sec- 
tion. 

(4) Samples, lots, or batches that fail quality assur- 


ance testing. 
(a) Upon approval ((ef)) by the WSLCB, ((atetthatfails 


usablematerial)) failed lots or batches may be used to create 


extracts ((using -hydreearben-er-CO.-clesedtoop-system)). 
After processing, the ((CQ.-er-hydrecarbenbased)) extract 


must ((stH)) pass all ((required)) quality assurance tests ((#+ 
WAC 314-55-102)) required in this section before it may be 
sold. 


(EÐ) (b) Retesting. At the request of the producer or 
processor, the WSLCB may authorize a retest to validate a 
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failed test result on a case-by-case basis. All costs of the 
retest will be borne by the producer or the processor((- 
(18)}HLabsmustreportatt 
results-directly inte the - WSLCB's seed to-sate traceability 
ef samples_from _preducers-or-proces- 
sers-and verify +f any unused pertion_of the sampleawas 
-)) requesting the retest. 
(c) Lot remediation. Producers and processors may 
remediate failed harvests, lots, or batches so long as the reme- 
diation method does not impart any toxic or deleterious sub- 
stance to the usable marijuana, marijuana concentrates, or 
marijuana-infused product. Remediation solvents or methods 


used on the marijuana product must be disclosed to a licensed 
processor the producer or producer/processor transfers the 


products to; a licensed retailer carrying marijuana products 
derived from the remediated harvest, lot, or batch; or con- 
sumer upon request. The entire harvest, lot, or batch the 
failed sample(s) were deducted from must be remediated 
using the same remediation technique. No remediated har- 
vest, lots or batches may be sold or transported until the com- 
pletion and successful passage of quality assurance testing as 
required in this section. 

(5) Referencing. Certified labs may reference fields of 


testing to other certified labs by subcontracting fields of test- 
ing identified in this section. Labs must record all referencing 


to other labs on a chain-of-custody manifest that includes, but 
is not limited to, the following information: Lab name, certi- 
fication number, transfer date, address, contact information, 
delivery personnel, sample ID numbers, field of testing, 
receiving personnel. 

(6) Certified labs are not limited in the amount of usable 
marijuana and marijuana products they may have on their 
premises at any given time, but they must have records prov- 
ing all marijuana and marijuana-infused products in the certi- 
fied lab's possession are held only for the testing purposes 
described in this section. 

(7) Upon the request of the WSLCB or its designee, a 
licensee or a certified lab must provide an employee of the 
WSLCB or their designee samples of marijuana or marijuana 
products or samples of the growing medium, soil amend- 
ments, fertilizers, crop production aids, pesticides, or water 
for random compliance checks. Samples may be screened for 
pesticides and chemical residues, unsafe levels of heavy met- 
als, and used for other quality assurance tests deemed neces- 
sary by the WSLCB. 


AMENDATORY SECTION (Amending WSR 16-11-110, filed 5/18/16, effective 6/18/16) 


WAC 314-55-103 Good laboratory practice checklist. A third-party testing lab must be certified by the WSLCB or its 
vendor as meeting the WSLCB's accreditation and other requirements prior to conducting required quality assurance tests. The 
following checklist will be used by the WSLCB or its vendor to certify third-party testing labs: 


ORGANIZATION 


Completed by: 
Reviewed by: 


Document 


Reference NA | Comments 


1. 
an entity that can be held legally responsible. 


The laboratory or the organization of which it is a part of shall be 
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ORGANIZATION 


Completed by: 
Reviewed by: 


Document 
Reference 


NA 


Comments 


2. 


The laboratory conducting third-party testing shall have no finan- 
cial interest in a licensed producer or processor for which testing 
is being conducted. 


If the laboratory is part of an organization performing activities 
other than testing ((and/er-ealibration)), the responsibilities of key 
personnel in the organization that have an involvement or influ- 
ence on the testing ((and/or-ealbratien)) activities of the labora- 
tory shall be defined in order to identify potential conflicts of 
interest. 


The laboratory shall have policies and procedures to ensure the 
protection of its client's confidential information and proprietary 
rights, including procedures for protecting the electronic storage 
and transmission of results. 


The laboratory is responsible for all costs of initial certification 
and ongoing site assessments. 


The laboratory must agree to site assessments every ((#¥e)) year_ 
for the first three years to maintain certification. Beginning year 
four of certification, on-site assessments will occur every two 
years to maintain certification. 


The laboratory must allow WSLCB staff or their representative to 
conduct physical visits and check I-502 related laboratory activi- 
ties at any time. 


The laboratory must report all test results directly into WSLCB's 
traceability system within twenty-four hours of completion. Labs 
must also record in the traceability system an acknowledgment of 
the receipt of samples from producers or processors and verify if 
any unused portion of the sample was destroyed or returned to the 
customer. 


HUMAN RESOURCES 
Completed by: 
Reviewed by: 


Document 
Reference 


NA 


Comments 


8a. 


Job descriptions for owners and all employees((Key-staff)). A 
written and documented system detailing the qualifications of 
each member of the staff including any specific training require- 
ments applicable to analytical methods. 


I> 


Specialized training such as by vendors, classes granting CEUs, 
etc., shall be documented in each training file. 


Qualifications of owners and staff: CVs for staff on file. 


Have technical management which has overall responsibility for 
the technical operations and the provision of the resources 
needed to ensure the required quality of laboratory operations. 


Documentation that the scientific director meets the require- 
ments of WSLCB rules. 


Chain of command, personnel organization/flow chart, dated 
and signed by the laboratory director. 
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HUMAN RESOURCES 


Completed by: 
Reviewed by: 


Document 
Reference 


NA 


Comments 


d. 


Written documentation of delegation of responsibilities in the 
absence of the scientific director and management staff 
(assigned under chapter 314-55 WAC as related to quality assur- 


ance testing) ((te-qualified- personnel signed and dated bythe 
laberatery-direetor)). 


Documentation of employee competency (DOC): Prior to inde- 
pendently analyzing samples, and on an annual, ongoing basis, 
testing personnel must demonstrate acceptable performance on 
precision, accuracy, specificity, reportable ranges, blanks, and 
unknown challenge samples (proficiency samples or internally 
generated quality controls). Dated and signed by the laboratory 
director. 


The laboratory management shall ensure the competence of all 
who operate specific equipment, perform tests and/or calibra- 
tions, evaluate results, and sign test reports and calibration cer- 
tificates. 


When using staff who are undergoing training, appropriate 
supervision shall be provided. 


Personnel performing specific tasks shall be qualified on the 


basis of appropriate education, training, experience and/or 
demonstrated skills, as necessary. 


The management shall authorize specific personnel to perform 
particular types of sampling, test and/or calibration, to issue test 


reports and calibration certificates, to give opinions and interpre- 
tations and to operate particular types of equipment. 


The laboratory shall maintain records of the relevant authoriza- 


tion(s), competence, educational and professional qualifications, 
training, skills and experience of all technical personnel, includ- 
ing contracted personnel. 


Successful training (in-house courses are acceptable) in specific 


methodologies used in the laboratory shall be documented. 


ia 


Designate a quality manager (however named) who, irrespective 
of other duties and responsibilities, shall have defined responsi- 
bility and authority for ensuring that the quality system is imple- 
mented and followed; the quality manager shall have direct 
access to the highest level of management at which decisions are 
made on laboratory policy or resources. 


P 


The laboratory shall delegate responsibilities for key managerial 
personnel to be acted upon in cases of absence or unavailability. 
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HUMAN RESOURCES 


Completed by: 
Reviewed by: 


Document 
Reference 


NA 


Comments 


n. The laboratory shall provide adequate supervision of testing and 


calibration staff, including trainees, by persons familiar with 


methods and procedures, purpose of each test and/or calibration, 


and with the assessment of the test or calibration results. 


10. Standard operating procedure for the following: 


Instructions on regulatory inspection and preparedness. 


b. Instruction on law enforcement interactions. 


c. Information on U.S. federal laws, regulations, and policies relat- 
ing to individuals employed in these operations, and the implica- 


tions of these for such employees. 


d. Written and documented system of employee training on haz- 
ards (physical and health) of chemicals in the workplace, includ- 
ing prominent location of MSDS or SDS sheets and the use of 


appropriate PPE. 


e. Written and documented system on the competency of personnel 
on how to handle chemical spills and appropriate action; spill kit 
on-site and well-labeled, all personnel know the location and 


procedure. 


f. Information on how employees can access medical attention for 
chemical or other exposures, including follow-up examinations 


without cost or loss of pay. 


g. Biosafety at a minimum covering sterilization and disinfection 


procedures and sterile technique training. 


STANDARD OPERATING PROCEDURES 


Document 
Reference 


NA 


Comments 


(G&) As appropriate, laboratory operations covered by procedures 


11. shall include, but not be limited to, the following: 


a. Environmental, safety and health activities; 


Sample shipping and receipt; 


Laboratory sample chain of custody and material control; 


Notebooks/logbooks; 


Sample preparation; 


Sample analysis; 


b 
c 
d 
e. Sample storage; 
f. 
8 
h 


Standard preparation and handling; 


i. Postanalysis sample handling; 


j. Control of standards, reagents and water quality; 


k. Cleaning of glassware; 


1. Waste minimization and disposition. 


((48;)) The following information is required for procedures as appro- 
12. priate to the scope and complexity of the procedures or work 


requested: 


a. Scope (e.g., parameters measured, range, matrix, expected pre- 


cision, and accuracy); 


b. Unique terminology used; 
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Document 
STANDARD OPERATING PROCEDURES Reference NA | Comments 
c. Summary of method; - - - 
d. Interferences/limitations; - - z 
e. Approaches to address background corrections; - - - 
f. Apparatus and instrumentation; - - - 
g. Reagents and materials; - - - 
h. Hazards and precautions; - - - 
i. Sample preparation; - - - 
j. Apparatus and instrumentation setup; - - - 
k. Data acquisition system operation; - - - 
1. Calibration and standardization; - - 7 
m. Procedural steps; - - - 
n. QC parameters and criteria; - - - 
o. Statistical methods used; p a 3 
p. Calculations; - - - 
q. Assignment of uncertainty; - - - 
r. Forms used in the context of the procedure. - - - 
s. Document control with master list identifying the current revi- z: - - 
sion status of documents. 
Document 
FACILITIES AND EQUIPMENT Reference NA | Comments 
(++) Allocation of space: Adequate for number of personnel and - - - 
13. appropriate separation of work areas. 
(G5) Arrangement of space. - - - 
14. 
a. Allows for appropriate work flow, sampling, lab space separate - - - 
from office and break areas. 
b. Employee bathroom is separate from any laboratory area. - - - 
((46-)) Adequate eyewash/safety showers/sink. - - - 
15. 
((+4)) Procurement controls. - - - 
16. 
a. The laboratory shall have procedure(s) for the selection and - - - 
purchasing of services and supplies it uses that affect the qual- 
ity of the tests and/or calibrations. Procedures covering 
reagents and laboratory consumables shall exist for the pur- 
chase, receipt ((and)), storage ((efreagents- andtaberaterycon- 
sumable materials relevant forthe tests-and calibrations)), and 
disposition of expired materials. 
b. The laboratory shall ensure that purchased supplies and - - - 
reagents and consumable materials that affect the quality of 
tests and/or calibrations are inspected or otherwise verified as 
complying with standard specifications or requirements 
defined in the methods for the tests and/or calibrations con- 
cerned. 
c. Prospective suppliers shall be evaluated and selected on the - - - 


basis of specified criteria. 
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FACILITIES AND EQUIPMENT 


Document 
Reference 


NA 


Comments 


Processes to ensure that approved suppliers continue to provide 
acceptable items and services shall be established and imple- 
mented. 


Subcontracting. 


The laboratory shall advise the customer of the subcontract 


arrangement in writing, including the subcontractors’ accredita- 


tion credentials under chapters 69.50 RCW and 314-55 WAC. 


The laboratory shall maintain a register of all subcontractors 


that it uses for tests and/or calibrations and a record of the evi- 


dence of compliance with chapter 314-55 WAC for the work in 
question. 


When there are indications that subcontractors knowingly sup- 


plied items or services of substandard quality, this information 


shall be forwarded to appropriate management for action. 


Utilities (items verified upon on-site inspection). 


Electrical: 


Outlets: Adequate, unobstructed, single-use, ((re)) multiplug 
adaptors with surge control; 


((Ne)) Single-use extension cords; 


Ground fault circuit interrupters near wet areas. 


Plumbing: 


Appropriateness of sink usage: Separate sinks for work/per- 
sonal use; 


Adequate drainage from sinks or floor drains; 


Hot and cold running water. 


Ventilation: 


Areas around solvent use or storage of solvents or waste sol- 
vents; 


Vented hood for any microbiological analysis - Class II Type A 
biosafety cabinet as applicable. 


Fume hood with appropriate ventilation. 


Vacuum: Appropriate utilities/traps for prevention of contami- 


nation (as applicable). 


Shut-off controls: Located outside of the laboratory. 


19. 


Waste disposal: Appropriate for the type of waste and compli- 
ant with WAC 314-55-097 Marijuana waste disposal—Liquids 
and solids. 


20. 


Equipment ((Hst)). Equipment and/or systems requiring peri- 


odic maintenance shall be identified and records of major 
equipment shall include: 


(Ga Sa =a 7 
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Name; 
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Serial number or unique identification from name plate; 


Date received and placed in service; 


Current location; 


Condition at receipt; 


Manufacturer's instructions; 


Date of calibration or date of next calibration; 


=n jm |e ;alo |S 


Maintenance; 


History of malfunction. 


Maintenance. 


((Regular)) Documented evidence of routine preventive main- 
tenance and calibration of equipment ((demenstration intog- 
beek)) including, but not limited to: Thermometer ((eatbra- 
tien)), pipette ((eakbratiens)), analytical balances, and addi- 
tional analytical equipment. (Decumentation of-a-schedule- 
andreviewed-by the laboratory director )) 


Calibration programs shall be established for key quantities or 
values of the instruments where these properties have a signif- 


icant effect on the results. 


Before being placed into service, equipment, including equip- 


ment used for sampling, shall be calibrated or checked to estab- 
lish that it meets the laboratory's specification requirements 


and complies with the relevant standard specifications. 


iii. 


Equipment that has been subjected to overloading or mishan- 


dling, gives suspect results, or has been shown to be defective 
or outside of specified limits, shall be taken out of service. 


Such equipment shall be isolated to prevent its use or clearly 
labeled or marked as being out-of-service until it has been 
repaired and shown by calibration or test to perform correctly. 


Documentation of a schedule and reviewed by the laboratory 


director. 


Calibration procedures shall specify frequency of calibration 
checks. 


ii. Instruments that are routinely calibrated shall be verified daily 


or prior to analyzing samples (as applicable). 


Acceptance criteria shall be determined, documented and used. 


When possible, any external calibration service (metrological 


laboratory) used shall be a calibration laboratory accredited to 
ISO/IEC 17025:2005 by a recognized accreditation body. 


|< 


Laboratories shall demonstrate, when possible, that calibra- 
tions of critical equipment and hence the measurement results 


generated by that equipment, relevant to their scope of accred- 
itation, are traceable to the SI through an unbroken chain of cal- 
ibrations. 


vi. External calibration services shall, wherever possible, be 


obtained from providers accredited to ISO/IEC 17025 by an 
ILAC recognized signatory, a CIPM recognized National 
Metrology Institute (NMI), or a state weights and measures 
facility that is part of the NIST laboratory metrology program. 
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Calibration certificates shall be endorsed by a recognized 
accreditation body symbol or otherwise make reference to 
accredited status by a specific, recognized accreditation body, 
or contain endorsement by the NMI. Certificates shall indicate 
traceability to the SI or reference standard and include the mea- 
surement result with the associated uncertainty of measure- 
ment. 


vii. 


Where traceability to the SI is not technically possible or rea- 


sonable, the laboratory shall use certified reference materials 
provided by a competent supplier. 


viii. 


Calibrations performed in-house shall be documented in a 


manner that demonstrates traceability via an unbroken chain of 
calibrations regarding the reference standard/material used, 
allowing for an overall uncertainty to be estimated for the in- 
house calibration. 


ix. 


Calibrations shall be repeated at appropriate intervals, the 


length of which can be dependent on the uncertainty required, 


the frequency of use and verification, the manner of use, stabil- 
ity of the equipment, and risk of failure considerations. 


Periodic verifications shall be performed to demonstrate the 


continued validity of the calibration at specified intervals 
between calibrations. The frequency of verifications can be 
dependent on the uncertainty required, the frequency ofuse, the 


manner of use, stability of the equipment, and risk of failure 
considerations. 


Documentation of curative maintenance in logbook, signed and 
dated by laboratory director. 


F E ORE 


Evidence of temperature monitoring for equipment requiring 
specific temperature ranges. 


Test and calibration equipment, including both hardware and 


software, shall be safeguarded from adjustments which would 
invalidate the test and/or calibration results. 


Decontamination and cleaning procedures for: 


Instruments; 


Bench space; and 


Ventilation hood/microbial hood. 


Documentation of adequacy of training of personnel and 
responsibility for each maintenance task. 


The organization shall describe or reference how periodic pre- 
ventive and corrective maintenance of measurement or test 
equipment shall be performed to ensure availability and satis- 
factory performance of the systems. 


22. 


Computer systems (items verified upon on-site inspection). 


a. 


Adequate for sample tracking. 


b. 


Adequate for analytical equipment software. 
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Comments 


Software control requirements applicable to both commercial 
and laboratory developed software shall be developed, docu- 
mented, and implemented. 


In addition, procedures for software control shall address the 
security systems for the protection of applicable software. 


For laboratory-developed software, a copy of the original pro- 
gram code shall be: 


Maintained; 


All changes shall include a description of the change, authori- 
zation for the change; 


Test data that validates the change. 


Software shall be acceptance tested when installed, after 
changes, and periodically during use, as appropriate. 


Software testing ((maycensist ef)) shall include performing 
manual calculations or checking against another software prod- 


uct that has been previously tested, or by analysis of standards. 


The version and manufacturer of the software shall be docu- 
mented. 


Commercially available software may be accepted as supplied 
by the vendor. For vendor supplied instrument control/data 
analysis software, acceptance testing may be performed by the 
laboratory. 


23. 


Security. 


Written facility security procedures during operating and non- 
working hours. 


Roles of personnel in security. 


Reagents and standards shall be inspected, dated and initialed 


upon receipt, and upon opening. 


Calibration standards and analytical reagents shall have an 


expiration or reevaluation date assigned. 


iii. 


Solutions shall be adequately identified to trace back to prepa- 


ration documentation. 


SOP for controlled access areas and personnel who can access. 


Secured areas fortes-in of sample_and for short andlonsterm 
sterage-of samples- 


Control of records. 


The laboratory shall establish and maintain procedures for 


identification, collection, indexing, access, filing, storage, 
maintenance and disposal of quality and technical records. 


All records shall be legible and shall be stored and retained in 


such a way that they are readily retrievable in facilities that pro- 
vide a suitable environment to prevent damage or deterioration 
and to prevent loss. 


Records must be retained for a period of three years. 


e |e 


All records shall be held secure and in confidence. 
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The laboratory shall have procedures to protect and back-up 


records stored electronically and to prevent unauthorized 
access to or amendment of these records. 


The laboratory shall retain records of original observations, 


derived data and sufficient information to establish an audit 
trail, calibration records, staff records and a copy of each test 
report or calibration certificate issued, for a defined period. 


The records for each test or calibration shall contain sufficient 
information to facilitate, if possible, identification of factors 
affecting the uncertainty and to enable the test or calibration to 
be repeated under conditions as close as possible to the origi- 
nal. 


The records shall include the identity of personnel responsible 


for the sampling, performance of each test and/or calibration 
and checking of results. 


a 


Observations, data and calculations shall be recorded at the 
time they are made and shall be identifiable to the specific task. 


When mistakes occur in records, each mistake shall be lined 
out, not erased or made illegible or deleted, and the correct 
value entered alongside. 


All such alterations or corrections to records shall be signed or 


initialed and dated by the person making the correction. 


In the case of records stored electronically, equivalent mea- 


sures shall be taken to avoid loss or change of original data. 


All entries to hard copy laboratory records shall be made using 


indelible ink. No correction fluid may be used on original lab- 
oratory data records. 


Laboratories shall establish and maintain a data review process 
beginning at sample receipt and extending through the report 
process. The data review process shall be an independent 
review, conducted by a qualified individual other than the ana- 


lyst. 


The review process shall be documented before data are 


reported. 


Storage. 


Appropriate and adequate for sample storage over time. The 
laboratory shall monitor, control and record environmental 
conditions as required by the relevant specifications, methods 
and procedures or where they influence the quality of the 
results. Due attention shall be paid, for example, to biological 
sterility, dust, electromagnetic disturbances, humidity, electri- 
cal supply, temperature, and sound and vibration levels, as 
appropriate to the technical activities concerned. 


Adequate storage of chemical reference standards. 


Appropriate storage of any reagents: Fireproof cabinet, sepa- 
rate cabinet for storage of any acids. 


Appropriate safe and secure storage of documents etc., 
archiving, retrieval of, maintenance of and security of data for 
a period of three years. 
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((25-)) Sampling/sample protocols((=)) must be consistent with chap- - - - 
26. ter 314-55 WAC, written and approved by the laboratory direc- 
tor, and must include documented training. 
a. Demonstrate adequacy of the chain-of-custody, including: - - - 
Tracking upon receipt of sample including all personnel han- 
dling the sample and documenting condition of the sample 
through a macroscopic and foreign matter inspection. 
b. ((Sampline- methed (representative ofan entire ba - - - 
e- Conditien-ofthe-sample:)) Macroscopic and foreign matter - - - 
inspection - Fit for purpose test. Scientifically valid testing 
methodology: Either AHP monograph compliant, other third- 
party validation. 
((&)) Failed inspection of product: Tracking and reporting. - - - 
c. 
((e-)) Return of failed product documentation and tracking. - - - 
d. 
((£)) Disposal of used/unused samples documentation. - - - 
A 
((&)) Sample preparation, extraction and dilution SOP. - - - 
f. 
(Œ)) Demonstration of recovery for samples in various matrices - - - 
g. (SOPs): 
i. Plant material - Flower; = c a 
ii. Edibles (solid and liquid meant to be consumed orally); - - - 
iii. Topical; - - - 
iv. Concentrates. - - - 
((26-)) Data protocols. - - 2 
27. 
a. Calculations for quantification of cannabinoid content in vari- - - - 
ous matrices - SOPs. 
b. Determination of the range for reporting the quantity - - - 
(LOD/LOQ) data review or generation. 
c. Reporting of data: Certificates of analysis (CA) - Clear and - - - 
standardized format for consumer reporting. 
d. Each test report or calibration certificate shall include at least - - - 


the following information, unless the laboratory has valid rea- 
sons for not doing so: 


A title (e.g., "Test Report" or "Calibration Certificate"); 


The name and address of the laboratory, and the location where 


the tests and/or calibrations were carried out, if different from 
the address of the laboratory: 
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iii. 


Unique identification of the test report or calibration certificate 


(such as the serial number), and on each page an identification 
in order to ensure that the page is recognized as a part of the test 
report or calibration certificate, and a clear identification of the 
end of the test report or calibration certificate; 


iv. 


The name and address of the customer; 


V. 


Identification of the method used; 


vi. 


A description of, the condition of, and unambiguous identifica- 


tion of the item(s) tested or calibrated; 


vii. 


The date of receipt of the test or calibration item(s) where this 


is critical to the validity and application of the results, and the 
date(s) of performance of the test or calibration; 


viii. 


Reference to the sampling plan and procedures used by the lab- 


oratory or other bodies where these are relevant to the validity 
or application of the results; 


The test or calibration results with, where appropriate, the units 
of measurement; 


p< 


The name(s), function(s) and signature(s) or equivalent identi- 


fication of person(s) authorizing the test report or calibration 
certificate; and 


xi. 


Where relevant, a statement to the effect that the results relate 


only to the items tested or calibrated. 


Material amendments to a test report or calibration certificate 


after issue shall be made only in the form of a further docu- 
ment, or data transfer, which includes the statement: "Supple- 


ment to Test Report (or Calibration Certificate), serial num- 


ber... (or as otherwise identified)," or an equivalent form of 
wording. 


When it is necessary to issue a complete new test report or cal- 


ibration certificate, this shall be uniquely identified and shall 
contain a reference to the original that it replaces. 


If the laboratory chooses to include a reference to their 1-502 


certification on their test report, any test results not covered 
under I-502 certification shall be clearly identified on the 


report. 


Documentation that the value reported in the CA is within the 
range and limitations of the analytical method. 


Documentation that qualitative results (those below the LOQ 
but above the LOD) are reported as "trace," or with a nonspe- 
cific (numerical) designation. 


Documentation that the methodology has the specificity for the 
degree of quantitation reported. Final reports are not quantita- 
tive to any tenths or hundredths of a percent. 


Use of appropriate "controls": Documentation of daily use of 
positive and negative controls that challenge the linearity of the 
curve; and/or an appropriate "matrix blank" and control with 
documentation of the performance for each calibration run. 


(24) 
28. 


Chemical assay procedure/methodology. 
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(28 


29. 


Quality Control (QC): 


a. 


Documentation of use of an appropriate internal standard for 
any quantitative measurements as applicable to the method. 


Appropriate reference standards for quantification of analytes, 
performing and documenting a calibration curve with each 
analysis. 


Reference materials shall, where possible, be traceable to SI 


units of measurement, or to certified reference materials. Inter- 
nal reference materials shall be checked for accuracy as far as 
is technically and economically practicable. 


ii. 


The laboratory shall create and follow procedures for safe han- 


dling, transport, storage and use of reference standards and ref- 
erence materials in order to prevent contamination or deteriora- 
tion and in order to protect their integrity. 


Reference materials shall have a certificate of analysis that doc- 
uments traceability to a primary standard or certified reference 


material and associated uncertainty, when possible. When 
applicable, the certificate must document the specific NIST 
SRM® or NMI certified reference material used for traceabil- 


ity. 


Demonstration of calibration curve r? value of no less than 
0.995 with a minimum of four points ((wHthi})) which bracket 
the expected sample concentration range. 


(Œ 


Į f ; zoi f E F 

- -directormust review, evalrate and repertte- 
he WSLCI ene det bl 
giroferror: 


The calibration curve shall be verified by preparing an inde- 


pendently prepared calibration standard (from neat materials) 
or with a standard from an independent source. Acceptance cri- 
teria for the standard calibration curve and the independent cal- 
ibration verification standard shall be documented. 


ii. 


Instrument calibration/standardization shall be verified each 


24-hour period of use, or at each instrument start-up if the 
instrument is restarted during the 24-hour period, by analysis of 


a continuing calibration verification standard. Acceptance cri- 
teria shall be documented. 


iii. 


Calibration or working quantification ranges shall encompass 


the concentrations reported by the laboratory. Continuing cali- 
bration verification standards and continuing calibration blanks 
shall be analyzed in accordance with the specified test meth- 
ods. Acceptance criteria shall be documented. 


Assuring the quality of test results. 


The laboratory shall have quality control procedures for moni- 


toring the validity of tests and calibrations undertaken. 


ii. 


The resulting data shall be recorded in such a way that trends 


are detectable and, where practicable, statistical techniques 
shall be applied to the reviewing of the results. 
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iii. 


This monitoring shall be planned and reviewed and may 


include, but not be limited to, the following: 


Regular use of certified reference materials and/or internal 
quality control using secondary reference materials; 


Participation in interlaboratory comparison or proficiency-test- 


ing programs; 


Replicate tests or calibrations using the same or different meth- 
ods; 


Retesting or recalibration of retained items; 


Correlation of results for different characteristics of an item. 


Quality control data shall be analyzed and, where they are 


found to be outside predefined criteria, planned actions shall be 
taken to correct the problem and to prevent incorrect results 


from occurring. 


The laboratory shall determine, where feasible, the accuracy 


and precision of all analyses performed. 


Vi. 


Acceptance limits for each method shall be established based 


on statistical evaluation of the data generated by the analysis of 
quality control check samples, unless specific acceptance lim- 
its are established by the method. 


vii. 


Control charts or quality control data bases shall be used to 


record quality control data and compare them with acceptance 
limits. 


viii. 


Procedures shall be used to monitor trends and the validity of 
test results. 


Proficiency. 


Participation in approved PT programs for each field of testing. 


Passing PT results for two consecutive PTs. 


Documentation of investigation for all failed PTs. 


Method validation: Scientifically valid testing methodology: 


31. ((Either)) AHP monograph compliant, other third-party valida- 


tion(()) or the current version of a standard method. The fol- 
lowing requirements are applied to other third-party validation: 


Level validation of methedelogyused_for quantification of 
FHG, e E o asi au E E 
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b- Dynamicrange ofthe instrumentation: Limits of quantification - - - 
LOC limitsefd ‘on LOD). 
e)) The laboratory shall validate nonstandard methods, laboratory- z - z: 
a. designed/developed methods, standard methods used outside 
their intended scope, and amplifications and modifications of 
standard methods to confirm that the methods are fit for the 
intended use. 
b. The validation shall be as extensive as is necessary to meet the - 2 z 
needs of a given application or field of application. 
c. The laboratory shall record the results obtained, the procedure - - - 
used for the validation, and a statement as to whether the 
method is fit for the intended use. 
d. The customer shall be informed as to the method chosen. - - - 
e. The laboratory shall confirm that it can properly operate stan- - = = 
dard methods before introducing the tests or calibrations. If the 
standard method changes, the confirmation shall be repeated. 
f. Deviation from test and calibration methods shall occur only if - = : 
the deviation has been documented, technically justified, 
authorized, and accepted by the customer. 
g. Validation shall be documented and include the following ele- - - - 
ments as applicable: 
i. Minimum acceptance criteria; - m Š 
ii. Analyte specificity; z = = 
iii. Linearity; z = = 
iv. Range; 7 = = 
v. Accuracy; a = = 
vi. Precision: - - = 
vii. Detection limit; e = È 
viii. Quantification limit; = a = 
ix. Stability of samples and reagents interlaboratory precision; z - z: 
x. Analysis robustness; = 2 = 
xi. Presence of QC samples: = = = 
xii. Use of appropriate internal reference standard; z: - - 
xiii. Daily monitoring of the response of the instrument; z: - 7 
h. Validation shall be performed for matrix extensions for each - - - 
type of product tested, including data review of recovery for: 
i. Solvent-based extract; - - - 
ii. CO, extraction or other "hash oil"; - - 
iii. Extract made with food grade ethanol; - - =- 
iv. Extract made with food grade glycerin or propylene glycol; - - - 
v. Infused liquids; - - - 
vi. Infused solids; - - - 
vii. Infused topical preparations; - - - 
viii. Other oils, butter or fats. - - - 
((& Presence-of OC samples-andrecordine of daily testing. - - - 
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Apprepriateuse-of an internal reference standard. 


Dattymonttorine-ef the respense-of the instrument detection 
system- 


34)) 


Estimation of uncertainty of measurement. 


Testing laboratories shall have and shall apply procedures for 


estimating uncertainty of measurement. The laboratory shall at 
least attempt to identify all the components of uncertainty and 
make a reasonable estimation, and shall ensure that the form of 
reporting of the result does not give a wrong impression of the 
uncertainty. Reasonable estimation shall be based on knowl- 
edge of the performance of the method and on the measurement 
scope and shall make use of, for example, previous experience 
and validation data. 


In those cases where a well-recognized test method specifies 


limits to the values of the major sources of uncertainty of mea- 
surement and specifies the form of presentation of calculated 


results, the laboratory is considered to have satisfied this clause 
by following the test method and reporting instructions. 


When estimating the uncertainty of measurement, all uncer- 


tainty components which are of importance in the given situa- 


tion shall be taken into account using appropriate methods of 
analysis. 


I 


Sources contributing to the uncertainty include, but are not nec- 
essarily limited to, the reference standards and reference mate- 


rials used, methods and equipment used, environmental condi- 
tions, properties and condition of the item being tested or cali- 


brated, and the operator. 


Test methods are classified as either qualitative or quantitative. 


Qualitative tests are defined as having nonnumerical results. 
Although estimation of measurement uncertainty is not needed 
for these tests, laboratories are expected to have an understand- 
ing of the contributors to variability of the results. For quantita- 
tive tests, laboratories shall determine measurement uncer- 
tainty using appropriate statistical techniques. 


Laboratories shall make independent estimations of uncer- 


tainty for tests performed on samples with significantly differ- 
ent matrices. 


Laboratories are required to re-estimate measurement uncer- 
tainty when changes to their operations are made that may 
affect sources of uncertainty. 


When reporting measurement uncertainty, the test report shall 


include the coverage factor and confidence level used in the 
estimations (typically k = approximately 2 at the 95% confi- 


dence level). 


Other methods. 


Validated microbiological methods fit for purpose. 
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Microbial contaminants within limits ((efthesetistedinthe 


mostrecent AHP menesraph and-otherwise)) as directed by 
WSLCB. 


Moisture content testing fit for purpose. Scientifically valid 
testing methodology: ((E#ther)) AHP monograph compliant, or 
other third-party validation. 


Solvent residuals testing fit for purpose; solvent extracted 
products made with class 3 or other solvents used are not to 
exceed 500 parts per million (PPM) per one gram of solvent 
based product and are to be tested. 


Any other QA/QC methods is proven to be fit for purpose. 


Laboratory ((netebeeks)) records. 


Legible and in ink (or computerized system). 


Signed and dated. 


Changes initialed and dated. 


((Pertodically reviewed)) Evidence of periodic review and 


signed by a management representative. 


Preventive/corrective action. 


The laboratory shall ((have-a-processin-placeto-decument 


tien)) establish a policy and procedure and shall designate 


appropriate authorities for implementing corrective action 
when nonconforming work or departures from the policies and 


procedures in the management system or technical operations 
are identified. 


The procedure for corrective action shall start with an investi- 
gation to determine the root cause(s) of the problem. 


Where corrective action is needed, the laboratory shall identify 


potential corrective actions. It shall select and implement the 
action(s) most likely to eliminate the problem and to prevent 


recurrence. 


The laboratory shall document and implement any required 


changes resulting from corrective action investigations. 


Any PT round that leads to the nonproficient status of a labora- 


tory shall be addressed by the corrective action process. 


The laboratory shall monitor the results to ensure that the cor- 


rective actions taken have been effective. 


When improvement opportunities are identified or if preven- 
tive action is required, action plans shall be developed, imple- 
mented and monitored to reduce the likelihood of the occur- 
rence of such nonconformities and to take advantage of the 
opportunities for improvement. 


Complaints. 


The laboratory shall have a policy and procedure for the reso- 
lution of complaints received from customers or other parties. 
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Records shall be maintained of all complaints and of the inves- 


tigations and corrective actions taken by the laboratory. 


Test reports. 


Each test report or calibration certificate shall include at least 


the following information, unless otherwise justified: 


A title (e.g., "Test Report" or "Calibration Certificate"); 


The name and address of the laboratory, and the location where 


the tests and/or calibrations were carried out, if different from 
the address of the laboratory: 


iii. 


Unique identification of the test report or calibration certificate 


(such as the serial number), and on each page an identification 


in order to ensure that the page is recognized as a part of the test 
report or calibration certificate, and a clear identification of the 
end of the test report or calibration certificate; 


iv. 


The name and address of the customer; 


Identification of the method used; 


A description of, the condition of, and unambiguous identifica- 


tion of the item(s) tested or calibrated; 


vii. 


The date of receipt of the test or calibration item(s) where this 


is critical to the validity and application of the results, and the 
date(s) of performance of the test or calibration; 


viii. 


Reference to the sampling plan and procedures used by the lab- 


oratory or other bodies where these are relevant to the validity 
or application of the results; 


ix. 


The test or calibration results with, where appropriate, the units 


of measurement; 


The name(s), function(s) and signature(s) or equivalent identi- 


fication of person(s) authorizing the test report or calibration 
certificate; and 


xi. 


Where relevant, a statement to the effect that the results relate 


only to the items tested or calibrated. 


(GA) 
37. 


Periodic management review and internal audit. 


Laboratory management shall ((pertedieaHy)) annually review 
its quality system and associated procedures to evaluate contin- 


ued adequacy. This review shall be documented. 


Periodically and in accordance with a predetermined schedule 


perform an internal audit of laboratory operations to verify 
compliance to the GLP checklist. 


NEW SECTION 


WAC 314-55-1025 Proficiency testing. (1) For the 
purposes of this section, the following definitions apply: 

(a) "Field of testing" means the categories of subject 
matter the laboratory tests, such as pesticide, microbial, 
potency, residual solvent, heavy metal, mycotoxin, foreign 
matter, and moisture content detection. 

(b) "Proficiency testing (PT)" means the analysis of sam- 
ples by a laboratory obtained from providers where the com- 
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position of the sample is unknown to the laboratory perform- 
ing the analysis and the results of the analysis are used in part 
to evaluate the laboratory's ability to produce precise and 
accurate results. 

(c) "Proficiency testing (PT) program" means an opera- 
tion offered by a provider to detect a laboratory's ability to 
produce valid results for a given field of testing. 

(d) "Provider" means a third-party company, organiza- 
tion, or entity not associated with certified laboratories or a 
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laboratory seeking certification that operates an approved PT 
program and provides samples for use in PT testing. 

(e) "Vendor" means an organization(s) approved by the 
WSLCB to certify laboratories for marijuana testing, approve 
PT programs, and perform on-site assessments of laborato- 
ries. 

(2) The WSLCB or its vendor determines the sufficiency 
of PTs and maintains a list of approved PT programs. Labo- 
ratories may request authorization to conduct PT through 
other PT programs but must obtain approval for the PT pro- 
gram from WSLCB or WSLCB's vendor prior to conducting 
PT. The WSLCB may add the newly approved PT program to 
the list of approved PT programs as appropriate. 

(3) As a condition of certification, laboratories must par- 
ticipate in PT and achieve a passing score for each field of 
testing for which the lab will be or is certified. 

(4) A laboratory must successfully complete a minimum 
of one round of PT for each field of testing the lab seeks to be 
certified for and provide proof of the successful PT results 
prior to initial certification. 

(5)(a) A certified laboratory must participate in a mini- 
mum of two rounds of PT per year for each field of testing to 
maintain its certification. 

(b) To maintain certification, the laboratory must 
achieve a passing score, on an ongoing basis, in a minimum 
of two out of three successive rounds of PT. At least one of 
the scores must be from a round of PT that occurs within six 
months prior to the laboratory's certification renewal date. 

(6) If the laboratory fails to achieve a passing score on at 
least eighty percent of the analytes in any proficiency test, the 
test is considered a failure. If the PT provider provides a 
pass/fail on a per analyte basis but not on the overall round of 
PT the lab participates in, the pass/fail evaluation for each 
analyte will be used to evaluate whether the lab passed eighty 
percent of the analytes. If the PT provider does not provide 
individual acceptance criteria for each analyte, the following 
criteria will be applied to determine whether the lab achieves 
a passing score for the round of PT: 

(a) +/- 30% recovery from the reference value for resid- 
ual solvent testing; or 

(b) +/- 3 z or 3 standard deviations from the reference 
value for all other fields of testing. 

(7) If a laboratory fails a round of PT or reports a false 
negative on a micro PT, the laboratory must investigate the 
root cause of the laboratory's performance and establish a 
corrective action report for each unsatisfactory analytical 
result. The corrective action report must be kept and main- 
tained by the laboratory for a period of three years, available 
for review during an on-site assessment or inspection, and 
provided to the WSLCB or WSLCB's vendor upon request. 

(8) Laboratories are responsible for obtaining PT sam- 
ples from vendors approved by WSLCB or WSLCB's ven- 
dor. Laboratories are responsible for all costs associated with 
obtaining PT samples and rounds of PT. 

(9) The laboratory must manage, analyze and report all 
PT samples in the same manner as customer samples includ- 
ing, but not limited to, adhering to the same sample tracking, 
sample preparation, analysis methods, standard operating 
procedures, calibrations, quality control, and acceptance cri- 
teria used in testing customer samples. 
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(10) The laboratory must authorize the PT provider to 
release all results used for certification and/or remediation of 
failed studies to WSLCB or WSLCB's vendor. 

(11) The WSLCB may require the laboratory to submit 
raw data and all photographs of plated materials along with 
the report of analysis of PT samples. The laboratory must 
keep and maintain all raw data and all photographs of plated 
materials from PT for a period of three years. 

(12) The WSLCB may waive proficiency tests for cer- 
tain fields of testing if PT samples or PT programs are not 
readily available or for other valid reasons as determined by 
WSLCB. 

(13)(a) The WSLCB will suspend a laboratory's certifi- 
cation if the laboratory fails to maintain a passing score on an 
ongoing basis in two out of three successive PT studies. The 
WSLCB may reinstate a laboratory's suspended certification 
if the laboratory successfully analyzes PT samples from a 
WSLCB or WSLCB's vendor approved PT provider, so long 
as the supplemental PT studies are performed at least fifteen 
days apart from the analysis date of one PT study to the anal- 
ysis date of another PT study. 

(b) The WSLCB will suspend a laboratory's certification 
if the laboratory fails two consecutive rounds of PT. WSLCB 
may reinstate a laboratory's suspended certification once the 
laboratory conducts an investigation, provides the WSLCB a 
deficiency report identifying the root cause of the failed PT, 
and successfully analyzes PT samples from a WSLCB or 
WSLCB's vendor approved PT provider. The supplemental 
PT studies must be performed at least fifteen days apart from 
the analysis date of one PT study to the analysis date of 
another PT study. 

(14) Ifa laboratory fails to remediate and have its certifi- 
cation reinstated under subsection (13)(a) or (b) of this sec- 
tion within six months of the suspension, the laboratory must 
reapply for certification as if the laboratory was never certi- 
fied previously. 

(15) A laboratory that has its certification suspended or 
revoked under this section may request an administrative 
hearing to contest the suspension as provided in chapter 
34.05 RCW. 


NEW SECTION 


WAC 314-55-1035 Laboratory certification—Sus- 
pension and revocation. (1) The board may summarily sus- 
pend or revoke the certification of any lab certified under 
WAC 314-55-0995 for any of the following reasons: 

(a) The laboratory owner or science director violates any 
of the requirements of chapter 314-55 WAC relating to the 
operations of the laboratory. 

(b) The laboratory owner or science director aids, abets, 
or permits the violation of any provision of chapters 314-55 
WAC, 69.50 RCW, 69.51A RCW, or Title 9 or 9A RCW 
related to the operations of the laboratory, or the laboratory 
owner or science director permits laboratory staff to do so. 

(c) Evidence the certificate holder or owner made false 
statements in any material regard: 

(i) On the application for certification; 

(ii) In submissions to the board relating to receiving or 
maintaining certification; or 
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(iii) Regarding any testing performed or results provided 
to WSLCB or the marijuana licensee by the certificate holder 
or owner pursuant to WAC 314-55-102. 

(d) The laboratory owner or science director is convicted 
of any crime substantially related to the qualifications or 
duties of that owner and related to the functions of the labo- 
ratory, including a conviction for falsifying any report of or 
that relates to a laboratory analysis. For purposes of this sub- 
section, a "conviction" means a plea or finding of guilt 
regardless of whether the imposition of sentence is deferred 
or the penalty is suspended. 

(e) The laboratory submits proficiency test sample 
results generated by another laboratory as its own. 

(f) The laboratory staff denies entry to any employee of 
the WSLCB or WSLCB's vendor during normal business 
hours for an on-site assessment or inspection, as required by 
WAC 314-55-0995, 314-55-102, 314-55-1025, or 314-55- 
103. 

(2)(a) The following violations are subject to the penal- 
ties as provided in (b) of this subsection: 

(i) The laboratory fails to submit an acceptable correc- 
tive action report in response to a deficiency report, and fail- 
ure to implement corrective action related to any deficiencies 
found during a laboratory assessment. 

(ii) The laboratory fails to report proficiency testing 
results pursuant to WAC 314-55-1025. 

(iii) The laboratory fails to remit certification fees within 
the time limit established by a certifying authority. 

(iv) The laboratory fails to meet recordkeeping require- 
ments as required by chapter 314-55 WAC unless the failure 
to maintain records is substantial enough to warrant a suspen- 
sion or revocation under subsection (1) of this section. 

(b) The penalties for the violations in (a) of this subsec- 
tion are as follows: 

(i) First violation: Ten-day suspension of the lab's certi- 
fication or until the lab corrects the violation leading to the 
suspension, whichever is longer. 

(ii) Second violation within a three-year period: Thirty- 
day suspension of laboratory certification or until the labora- 
tory corrects the violation leading to the suspension, which- 
ever is longer. 

(iii) Third violation within a three-year period: Revoca- 
tion of the lab's certification. 

(3) A certified lab may also be subject to a suspension of 
certification related to proficiency testing requirements under 
WAC 314-55-1025. 

(4) A laboratory that has its certification suspended or 
revoked under this section may request an administrative 
hearing to contest the suspension or revocation as provided in 
chapter 34.05 RCW. 


NEW SECTION 


WAC 314-55-108 Pesticide action levels. (1) Only pes- 
ticides allowed under WAC 314-55-084 may be used in the 
production of marijuana, and they must be registered by the 
Washington state department of agriculture (WSDA) under 
chapter 15.58 RCW. 

(2) Pursuant to WAC 314-55-102, if the WSLCB, 
WSDA, other designee of the WSLCB, or certified lab iden- 
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tifies a pesticide that is not allowed under subsection (1) of 
this section and is above the action levels provided in subsec- 
tion (3) of this section, that lot or batch from which the sam- 
ple was deducted has failed quality assurance testing and may 
be subject to a recall as provided in WAC 314-55-225. 


(3) The action levels for pesticides are provided in the 
table below. The action level for all other pesticides that are 
not allowed under subsection (1) of this section or listed in 


the table below is 0.1 ppm. 


Chemical 
Abstract 
Services (CAS) 
Registry Action Level 
Analyte Number ppm 

Abamectin 71751-41-2 0.5 
Acephate 30560-19-1 0.4 
Acequinocyl 57960-19-7 2 
Acetamiprid 135410-20-7 0.2 
Aldicarb 116-06-3 0.4 
Azoxystrobin 131860-33-8 0.2 
Bifenazate 149877-41-8 0.2 
Bifenthrin 82657-04-3 0.2 
Boscalid 188425-85-6 0.4 
Carbaryl 63-25-2 0.2 
Carbofuran 1563-66-2 0.2 
Chlorantraniliprole 500008-45-7 0.2 
Chlorfenapyr 122453-73-0 1 
Chlorpyrifos 2921-88-2 0.2 
Clofentezine 74115-24-5 0.2 
Cyfluthrin 68359-37-5 1 
Cypermethrin 52315-07-8 1 
Daminozide 1596-84-5 1 
DDVP (Dichlorvos) | 62-73-7 0.1 
Diazinon 333-41-5 0.2 
Dimethoate 60-51-5 0.2 
Ethoprophos 13194-48-4 0.2 
Etofenprox 80844-07-1 0.4 
Etoxazole 153233-91-1 0.2 
Fenoxycarb 72490-01-8 0.2 
Fenpyroximate 134098-61-6 0.4 
Fipronil 120068-37-3 0.4 
Flonicamid 158062-67-0 1 
Fludioxonil 131341-86-1 0.4 
Hexythiazox 78587-05-0 1 
Imazalil 35554-44-0 0.2 
Imidacloprid 138261-41-3 0.4 
Kresoxim-methyl 143390-89-0 0.4 
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Chemical 
Abstract 
Services (CAS) 
Registry Action Level 
Analyte Number ppm 

Malathion 121-75-5 0.2 
Metalaxyl 57837-19-1 0.2 
Methiocarb 2032-65-7 0.2 
Methomy1 16752-77-5 0.4 
Methyl parathion 298-00-0 0.2 
MGK-264 113-48-4 0.2 
Myclobutanil 8867 1-89-0 0.2 
Naled 300-76-5 0.5 
Oxamyl] 23135-22-0 1 
Paclobutrazol 76738-62-0 0.4 
Permethrins* 52645-53-1 0.2 
Phosmet 732-11-6 0.2 
Piperonyl butoxide 51-03-6 2 
Prallethrin 23031-36-9 0.2 
Propiconazole 60207-90-1 0.4 
Propoxur 114-26-1 0.2 
Pyrethrins** 8003-34-7 1 
Pyridaben 96489-71-3 0.2 
Spinosad 168316-95-8 0.2 
Spiromesifen 283594-90-1 0.2 
Spirotetramat 2033 13-25-1 0.2 
Spiroxamine 118134-30-8 0.4 
Tebuconazole 80443-41-0 0.4 
Thiacloprid 111988-49-9 0.2 
Thiamethoxam 153719-23-4 0.2 
Trifloxystrobin 141517-21-7 0.2 


*Permethrins should be measured as cumulative residue of cis- and trans- 
permethrin isomers (CAS numbers 54774-45-7 and 51877-74-8 respec- 
tively). 

**Pyrethrins should be measured as the cumulative residues of pyrethrin 1, 
cinerin 1, and jasmolin 1 (CAS numbers 121-21-1, 25402-06-6, and 4466- 
1-2 respecitvely). 


(4) Except as otherwise provided in this section, licensed 
marijuana producer or processor that provided a sample that 
fails quality assurance testing must dispose of the entire lot or 
batch from which the sample was taken as provided by mari- 
juana waste disposal requirements in WAC 314-55-097 and 
document the disposal of the sample pursuant to traceability 
requirements in WAC 314-55-083(4) and recordkeeping 
requirements in WAC 314-55-087. 

(5) Except as otherwise provided in this section, a 
licensed marijuana producer or processor which provided a 
sample that fails quality assurance testing must dispose of the 
entire lot or batch from which the sample was taken as pro- 
vided by marijuana waste disposal requirements in WAC 
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314-55-097 and document the disposal of the sample pursu- 
ant to traceability requirements in WAC 314-55-083(4) and 
recordkeeping requirements in WAC 314-55-087. 

(6) Pursuant to WAC 314-55-102, at the request of the 
producer or processor, the WSLCB may authorize a retest to 
validate a failed test result on a case-by-case basis. All costs 
of the retest will be borne by the producer or the processor 
requesting the retest. 

(7) Producers and processors may remediate failed har- 
vests, lots, or batches so long as the remediation method does 
not impart any toxic or deleterious substance to the usable 
marijuana, marijuana concentrates, or marijuana-infused 
product. Remediation solvents or methods used on the mari- 
juana product must be disclosed to a licensed retailer or con- 
sumer upon request. The entire harvest, lot, or batch the 
failed sample(s) were deducted from must be remediated 
using the same remediation technique. No remediated har- 
vest, lots or batches may be sold or transported until the com- 
pletion and successful passage of quality assurance testing as 
required in this section and WAC 314-55-102. 

(8) Pursuant to WAC 314-55-102, upon request a mari- 
juana licensee must disclose and make available all quality 
assurance tests and retest results for the lot or batch of usable 
marijuana, marijuana concentrates, or marijuana-infused 
products to the marijuana licensee or retail customer who is 
considering purchasing the usable marijuana, marijuana con- 
centrates, or marijuana-infused products. 
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